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Orphan. (re Estate of Paula Orphan) 


Case reassigned to FRANKEL, J. 


93) Filed Defts Forwood Cloud Wiser, Jr. and 
Richard E. Neuman’s response to request for 
production of documents. 
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motion. 
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ity. . . . So Ordered, FranxeL, J. m/n 
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UNITED STATES DISTRICT COURT 


District oF NEw JERSEY 


75 Civ. 801 


ernment 


Rura Ann Reev, as Administretrix of the Estate of Dan 
Wiuuiam Reep, deceased, aiid as parent, natural guard- 
ian and best friend of CyntHia ANN Reep, Depora Lynn 
Reep and Juuie Marie Rer> all infants, 


and 


City Epsrers Parv, as Executrix of the Estate of 
Seupon R. Barn, deceased, 


and 


Giny Epsrern Barp, as Administratrix of the Estate of 
Eran R. Baron, deceased, 


and 


Jean F. Gutpay, Individually and as Executrix of the 
Estate of Jon Francis Giupay, deceased, and Mary 
Karuryn Gitpay Scurover, JOAN ALBERTINE Giupay and 
Joun Francis Grupay, II, 

and 

Ross Baum Kraut and First NationaL Ciry Bank, as 
Co-Executors of the Estate of KaTHERINE M. MIcHEL, 
deceased, 

and 
Rose Baum Kravt, as Administratrix of the Estate of 
Jeremian Davip Micuen, deceased, 


and 


James K. Orpuay, Individually and as Executor of the 
Estate of PAULA ORPHAN, deceased, 


and 


A6 
Complainé. 
James “ Orpwan, Individually and as Administrator of 
the Extate of Emmy Oreuan, deceased, 
and 


James K. Orpuan, Individually and as Administrator of 
the Estate of Vasiniki OreHan, deceased, 


Plaintiffs, 
against 


Forwoop Croup Wiser, Jr., and Ricwarp EK. Neuman, 
Defendants. 
vinta wince ineintnnint tine linn 
Plaintiffs, by their attorneys, Kreindier & Kreindler, and 
William W. Lanigan, P.C., complaining of the defendants, 
respectfully allege: 


A FIRST CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL DAM- 
AGES ARISING FROM THE DEATH OF Dan Witiiam Reep. 


1. Jurisdiction exists pursuant to: 


a) 28 17.S.C. $1332 in that each plaintiff was and 
presently is and each of the decedents was at the time 
of their deaths citizens and residents of a State other 
than the State of New Jersey; the defendants are citi- 
zens ond residents of the Stete of New Jersey; and 
the amount in controversy in each claim exceeds 
$10,000, exclusive of interest and costs; 


b) 46 U.S.C. § 761 et sec. commonly known as the 
Death on the High Seas Act: 


c) 28 U.S.C. § 1333; and 


d) general maritime law. 


A7 
Complaint. 


2. On and prior to September 8, 1974, Trans World Air- 
lines (hereinafter TWA) was a common carrier engaged 
in the business of transporting passengers for hire, in con- 
nection with which it owned, operated, maintained, and 
equipped a certain Boeing 707 aircraft bearing Registra- 
tion Number N8734. 


3. On September 8, 1974, the said TWA 707 aircraft 
crashed in the navigable waters of the Ionian Sea approxi- 
mately 100 miles west of Araxos, Greece shortly after take 
off from Athens, Greece on a flight which originated at 
Tel Aviv, Israel and was enroute to John F. Kennedy Air- 
port, New York. 


4. At the time and prior to said crash, defendant For- 
wood Cloud Wiser, Jr. (hereinafter Wiser) was President 
and Chief Operating Officer of TWA and was responsible 
for the institution, operation and maintenance of a se- 


curity system for the said aircraft sufficient to prevent 
weapons, explosive devives and other hazardous articles 
or material to be carried aboard the said aircraft by pas- 
sengers or concealed within baggage or cargo placed 
within the said aircraft. 


5. At the time and prior to said crash, defendant 
Richard E. Neuman (hereinafter Neuman) was Staff Vice- 
President Audit and Security of TWA and was respon- 
sible for the institution, operation and maintenance of a 
security system for the said aircraft sufficient to prevent 
weapons, explosive devices and other hazardous articles 
or material to be carried aboard the said aircraft by pas- 
sengers or concealed within baggage or cargo placed 
within the said aircraft. 


6. Asa result of the negligence of defendants Wiser and 
Neuman in th: institution, operation and maintenance of 
the security and anti-hijacking system of TWA a bomb 
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or other explosive device was permitted to be placed or 
carried aboard the said aircraft and exploded shortly after 
take-off causing the aircraft to crash into the Ionian Sea, 
thereby causing the death of all aboard. 


7. The said crash caused the death of Dan William Reed 
who was a passenger for hire aboard said aircraft and 
died as a result of the crash. 


8. During flight and prior to, at the time of and subse- 
quent to impact, Dan William Reed suffered great phyi- 
cal pain and mental anguish in contemplation of impend- 
ing disaster and death. 


9. Dan William Reed, deceased, was and is survived by 
his wife, plaintiff Ruth Ann Reed, and their three infant 
children, Cynthia Ann, Debora Lynn and Julie Marie, all 
of whom were dependent upon him for their support, care 
and guidance, and as a result of said crash they sustained 
damages including loss of support, services, consortium, 
paternal care and guidance, the prospect of inheritance of 
future accumulations, funeral and burial expenses, dece- 
dent’s suffering and other fair and just damages. 


10. Prior to the commencement of this action, plaintiff 
Ruth Ann Reed was duly and properly appointed Admin- 
istratrix of the Estate of Dan William Reed and said 
plaintiff is duly qualified and presently acting in said 


capacity. 


11. By reason of the premises, plaintiff Ruth Ann Reed, 
as Administratrix of the Estate of Dan William Reed, has 
been damaged in the sum of One Million Three Hundred 
Thousand ($1,300,000) Dollars for the wrongful death and 
Two Hundred Thousand ($200,000) Dollars for the con- 
scious pain and suffering of the decedent. 
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A SECOND CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF Sextpon R. Barp 


12. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs “1’’ through “6”’. 


13. The said crash caused the death of Seldon R. Bard 
who was a passenger for hire aboard said aircraft and 
died as a result of the crash. 


14. During flight and pricr to, et the time of and sub- 
sequent to impact, Seldon R. Bard consciously suffered 
great physical pain and mental anguish in contemplation 
of impending disaster and death. 


15. Seldon R. Bard was and is survived by his wife, 
plaintiff Gily Epstein Bard, and as a result of said crash 
and death she has sustained damages including loss of 


support, services, consortium, the prospect of inheritance 
of future accumulations, funeral and burial expenses, 
decedent’s suffering and other fair and just damages. 


16. Prior to the commencement of the within action, 
plaintiff Gily Epstein Bard was duly and properly ap- 
pointed Executrix of the Estate of Seldon R. Bard, de- 
ceased, and said plaintiff is duly qualified and presently 
acting in said capacity. 


17. By reason of the premises, plaintiff Gily Epstein 
Bard has been damaged in the sum of One Million Three 
Hundred Thousand ($1,300,000) Dollars for the wrongfui 
death and Two Hundred Thousand ($200,000) Dollars for 
the conscious pain and suffering of the decedent. 
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A THIRD CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL DAM- 
AGES ARISING FROM THE DEATH OF Eran R. Barp 


18. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs ‘‘1”’ through ‘‘6’’. 


19. The said crash caused the death of Etan R. Bard 
who was a passenger for hire aboard said aircraft and 
died as a result of the crash. 


20. During flight and prior to, at the time of and subse- 
quent to impact, Etan R. Bard consciously suffered great 
physical pain and mental anguish in contemplation of im- 
pending disaster and death. 


21. Etan R. Bard was and is survived by his mother, 
plaintiff Gily Epstein Bard, and as a result of said crash 
and death she has sustained uamages including loss of 
support, services, the prospect of inheritance of future 
accummulations, funeral and burial expenses, decedent’s 
suffering and other fair and just damages. 


29. Prior to the commencement of the within action, 
plaintiff Gily Epstein Bard was duly and properly ap- 
pointed Administratrix of the Estate of Etan R. Bard, 
deceased, and said plaintiff is duly qualified and presently 
acting in said capacity. 


23. By reason of the premises, plaintiff Gily Epstein 
Bard has been damaged in the sum of Four Hundred 
Thousand ($400,000) Dollars for the wrongful death and 
Two Hundred Thousand ($200,000) Dollars for the con- 
scious pain and suffering of the decedent. 


All 
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A FOURTH CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF JOHN FRANCIS 
GILDAY 


24, Plaintiff repeats and realleges cach and every alle- 
gation contained in paragraphs ‘‘1’’ through ‘‘6”’. 


25. Said crash caused the death of John Francis Gilday 
who was a passenger for hire aboard the said aircraft 
and died as a result of the crash. 


26. During flight and prior to, at the time of and subse- 
quent to impact, John Francis Gilday consciously suffered 
great physical pein and mental anguish in contemplation 
of impending disaster and death. 


97. John Francis Gilday was and is survived by his 
wife, plaintiff Jean F. Gilday, his two daughters, Mary 
Kathryn Gilday Schroder and Jean Albertine Gilday and 
his son, John Francis Gilday, II, who as a result of said 
crash and death have sustained damages including loss of 
support, services, consortium, paternal care and guidance, 
the prospect of inheritance of future accumulations, 
funeral and burial expenses, decedent’s suffering and 
other fair and just damages. 


98. Prior to the commencement of the within action, 
plaintiff Jean F. Gilday was duly and properly appointed 
Executrix of the Estate of John Francis Gilday, deceased, 
and said plaintiff is duly qualified and presently acting 
in said capacity. 


29. By reason of the premises, said plaintiff has been 
damaged in the sum of One Million ($1,000,000) Dollars 
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for the wrongful death and Two Hundred Thousand 
($200,000) Dollars for the conscious pain and suffering 
of the decedent. 


A FIFTH CLAIM FOR THE WRONGFUL, DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF KaTHERINE M. MICHEL 
30. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs “1” through “6”. 


“1. Said crash caused the death of Katherine M. Michel 
who was a passenger for hire aboard said aircraft and 
died as a result of the crash. 


32. During flight and prior to, at the time of and sub- 
sequent to impact, Katherine M. Michel consciously suf- 
fered great physical pain and mental anguish in contem- 
plation of impending disaster and death. 


33. Katherine M. Michel was and is survived by her 
two minor sons, Bruce Peter and Ian James Michel who 
as a result of said crash and death have sustained dam- 
ages including the loss of support, prospect of inheritance 
of future accumulations, funeral and burial expenses, de- 
cedent’s suffering and other fair and just damages. 


34. Prior to the commencement of the within action, 
plaintiffs Rose Baum Kraut and First National City Bank 
were duly and properly appointed Co-Executors of the 
Estate of Katherine M. Michel, deceased, and said plain- 
tiffs are duly qualified and presently acting in said 
capacity. 


35. By reason of the premises, plaintiffs Rose Baum 
iXraut and the First National City Bank have been dam- 
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aged in the sum of Hight Hundred Thousand ($800,000) 
Dollars for the wrongful death and Two Hundred Thou- 
sand ($200,000) Dollars for the conscious pain and suffer- 
ing of the decedent. 


A SIXTH CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF JEREMIAH Davin MICHEL 


36. The allegations of paragraphs “1” through “6” are 
repeated and realleged. 


37, Said crash caused the death of Jeremiah David 
Michel who was a passenger for hire aboard said aircraft 
and died as a result of the crash. 


38, During fiight and prior to, at the time of and sub- 
sequent to impact, Jeremiah David Michel consciously 
suffered great physical pain and mental anguish in con- 
templation of impending disaster and death. 


39, Jeremiah David Michel was and is survived by his 
two minor brothers, Ian James Michel and Bruce Peter 
Michel, who as a result of said crash and death suffered 
damages including damages for loss of support, services, 
the prospect of inheritance of future accumulations, fu- 
neral and burial expenses, fraternal care and guidance 
and other fair and just damages. 


40. Prior to the commencement of the within action, 
plaintiff Rose Baum Kraut was duly and properly ap- 
pointed Administratrix of the Estate of Jeremiah Michel 
and said plaintiff is duly qualified and presently acting 
in said capacity. 


41. By reason of the premises, plaintiff Gily Epstein 
Bard has been damaged in the sum of Four Hundred 
a 
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Thousand ($400,000) Dollars for the wrongful death and 
Two Hundred Thousand ($200,000) Dollars for the con- 
scious pain and suffering of the decedent. 


A SEVENTH CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF PauLA ORPHAN 


42. The allegations in paragraphs “1” through “6” are 
repeated and realleged. 


43. Said crash caused the death of Paula Orphan who 
was a passenger for hire aboard said aircraft and died as 
a result of the crash. 


44. During flight and prior to, at the time of and sub- 
sequent to impact, Paula Orphan consciously suffered 
great physical pain and mental anguish in contemplation 


of impending disaster and death. 


45. Paula Orphan was and is survived by her husband, 
plaintiff James K. Orphan, who as a result of said crash 
and death has sustained damages including loss of serv- 
ices, support, consortium, the prospect of inheritance of 
future accumulations, funeral and burial expenses, dece- 
dent’s suffering and other fair and just damages. 


46. Prior to the commencement of the within action, 
plaintiff James K. Orphan was duly and properly appointed 
Executor of the Estate of Paula Orphan, deceased, and 
said plaintiff is duly qualified and presently acting in said 
capacity. 


47. By reason of the premises, said plaintiff is entitled 
to recover from defendants Eight Hundred Thousand 
($800,000) Dollars for the wrongful death and Two Hun- 
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dred Thousand ($200,000) Dollars for the conscious pain 
and suffering of the decedent. 


> 
AN EIGHTH CLAIM FOR THE WRONGFUL DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF VASILIKI OrPHAN 


48. The allegations of paragraphs “1” through “6” are 
repeated and realleged. 


49. Said crash. caused the death of Vasiliki Orphan who 
was a passenger for hire aboard said aircraft, and died as 
a result of the crash. 


50. During flight and prior to, at the time of and sub- 
sequent to impact, Vasiliki Orphan consciously sufferad 
great physical pain and mental anguish in contemplation 
of impending disaster and death. 


51. Vasiliki Orphan was and is survived by her father, 
plaintiff James K. Orphan, who as a result of said crash 
and death suffered damages including loss of support, 
services, the prospect of inheritance of future accumula- 
tions, funeral and burial expenses, decedent’s suffering 
and other fair and just damages. 


52. Prior to the commencement of the within action, 
plaintiff James K. Orphan was duly and properly ap- 
pointed Administiator of the Estate of Vasiliki Orphan, 
deceased, and said plaintiff is duly qualified and presently 
acting in said capacity. 


53. By reason of the premises, said plaintiff is entitled 
to recover from defendants Four ‘Hundred Thousand 
($400,000) Dollars for the wrongful death and i'wo Hun- 
dred Thousand ($200,000) Dollars for the conscious pain 
and suffering of decedent. 
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A NINTH CLIAM FOR THE WRONGFUL DEATH AND SURVIVAL 
DAMAGES ARISING FROM THE DEATH OF EMiILy ORPHAN 


54. The allegations of paragraphs “1” through “6” are 
repeated and realleged. 


55. Said crash caused the death of Emily Orphan who 
was a passenger for hire aboard said aircraft and died as 
a result of the crash. 


56. During flight and prior to, at the time of and subse- 
quent to impact, Emily Orphan consciously suffered great 
physical pain and mental anguish in contemplation of im- 
pending disaster and death. 


57. Emily Orphan was and is survived by her father, 
plaintiff James K. Orphan, who as a result of said crash 
and death has sustained damages including loss of sup- 
port, services, the prospect of inheritance of future ac- 
cumulations, funeral and burial expenses, decedent’s 
suffering and other fair and just damages. 


58. Prior to the commencement of the within action, 
plaintiff James K. Orphan was duly and properly ap- 
pointed Administrator of the Estate of Emily Orphan, 
deceased, and said plaintiff is duly qualified and presently 
acting in said capacity. 


59. By reason of the premises, said plaintiff is entitled 
to recover from defendants Four Hundred Thousand 
($400,000) Dollars for the wrongful death and Two Hun- 
dred Thousand ($200,000) Dollars for the conscious pain 
and suffering of the decedent. 


Wuererorg, Plaintiff Ruth Ann Reed demands judgment 
against defendants in the First Claim on the sum of One 
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Million Five Hundred Thousand ($1,500,000) Dollars; 
plaintiff Gily Epstein Bard demands judgment against 
defendants on the Second Claim in the sum of One Million 
Five Hundred Thousand ($1,500,000) Dollars; plaintiff 
Gily Epstein Bard demands judgment against defendants 
on the Third Claim in the sum of Six Handred Thousand 
($600,000) Dollars; plaintiff Jean F. Gilday demands judg- 
ment against defendants on the Fourth Claim in the sum 
of One Million Two Hundred Thousand ($1,200,000) Dol- 
lars; plaintiffs Rose Baum Kraut and First National City 
Bank demand judgment against defendants on the Fifth 
Claim in the sum of One Million ($1,000,000) Dollars; 
plaintiff Rose Baum Kraut demands judgment against de- 
fendants on the Sixth Claim in the sum of Six Hundred 
Thousand ($600,000) Dollars; plaintiff James K. Orphan 
demands judgment against defendants on the Seventh 
Claim in the sum of One Million ($1,000,000) Dollars; 
plaintiff James K. Orphan demands judgment against de- 
fendants on the Eighth Claim in the sum of Six Hundred 
Thousand ($600,000) Dollars; plaintiff James K. Orphan 
demands judgment against defendants on the Ninth Claim 
in the sum of Six "fundred Thousand ($600,000) Dollars. 


KReEINDLER & KREINDLER 


By Stanty J. Levy 
Stanley J. Levy 
A Member of the Firm 
Attorneys for Plaintiffs 


Wituam W. Lanieay, P.C. 
By Wim W. Lanican 


William W. Lanigan 
A Member of the Firm 
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NIVED STATES DISTRICT COURT 
SoutHern Disrricr or New York 


[SAME TITLE] 


The defendants, Forwood Cloud Wiser, Jr. (hereinafter 
referred to as Wiser) and Richard E. Neuman (herein- 
after referred to as Neuman), by their attorneys Bigham 
Englar Jones & Houston, answering the complaint herein 
state: 


As TO THE FIRST CLAIM 


First: Deny each and every allegation contained in 
the paragraph of the Complaint designated “1” except 
admit that this court has jurisdiction over the within 
action pursuant to 46 U.S.C. section 761 et seq. 


Sreconp: Deny each and every allegation contained in 
the paragraphs of the complaint designated “2” except 
admit that on September 8, 1974 Trans World Airlines, 
Inc. (hereinafter referred to as TWA), was & duly certifi- 
cated carrier by air of passengers and property fox hire 
pursuant to the terms of a Certificate of Public Convenience 
and Necessity issued to it by the Civil Aeronautics Board 
and as such it operated and maintained a certain Boeing 
707-331 B aircraft being registration N8734, in accordance 
with the rules, regulations, directives and instructions of 
the Civil Aeronautics Board and the Federal Aviation 
Administration and not otherwise. 


Tarp: Deny each and every allegation contained in 
the paragraph of the complaint designated “4” except 
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admit that on September 8, 1974 Wiser was President and 
Chief Operating Officer of TWA and as such was generally 
responsible for the operation of the airline. 


FourrH: Deny each and every allegation contained in 
the paragraph of the complaint designated “5” except 
admit that on September 8, 1974 Neuman was Staff Vice 
President—Audit and Security for TWA and as such was 
generally responsible for audit contro! and security for 
the airline. 


Firrn: Deny each and every allegation contained in the 
paragraphs of the complaint designated “6”, “8” and “11. 


Sixtn: Deny each and every allegation °-.atained in 
the paragraph of the complaint designated “7” except 
admit that on September 8, 1974 an individual giving the 
name Dr. Daniel Reed, after paying the appropriate fare, 
became a passenger onboard TWA Flight 841 which 
crashed in the [onian Sea beyond a marine league from the 
shore of any state or of the District of Columbia or the 
territories or dependancies of the United States, after 
take-off from Athens, Greece, instantly killing all persons 
onboard. 


SrmventH: Deny that they have any knowledge or in- 
formation sufficient to form a belief as to any of the allega- 
tions contained in the paragraphs of the complaint desig- 
nated “9” and “10”. 


As TO THE SECOND CLAIM 


Eicutu: Repeat and reiterate each and every of the 
foregoing admissions and denials made to the paragraphs 
of the complaint referred to in the paragraph designated 
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“19” thereof with the same force and effect as if set forth 
herein at length. 


Nintu: Deny each and every allegation contained in 
the paragraph of the complaint designated “13” except 
admit that on September 8, 1974 an individual giving the 
name Mr. S. Bard, after paying the appropriate fare, 
became a passenger onboard TWA Flight 841 which 
crashed in the Ionian Sea beyond a marine league from 
the shore of any state or of the District of Columbia or 
the territories or dependancies of the United States, after 
take-off from Athens, Greece, instantly killing all persons 
onboard. 


TuntH: Deny each and every allegation contained it 
the paragraphs of the complaint designated “ts ane "10. 


Evevento: Deny that they have any knowledge or in- 


formation sufficient to form a belief as to any of the 
allegations contained in the paragraphs of the complaint 
designated “15” and ‘‘16”. 


AS TO THE THIRD CLAIM 


TwetrtH: Repeat and reiterate eacn and every of the 
foregoing admissions and denials made to the paragraphs 
of the complaint referred to in the paragraph designated 
“18” thereof with the same force and effect as if set forch 
herein at length. 


TuirtEENTH: Deny each and every allegation contained 
in the paragraph of the complaint designated “19” except 
admit that on September 8, 1974 an individual giving the 
name of Mr. FE. Bard, after paying the appropriate fare, 
became a passenger onboard TWA Flight 841 which 
crashed in the Ionian Sea beyond a marine league from 
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the shore of any state or of the District of Columbia or 
the territories or dependancies of the United States, after 
teke-off from Athens, Greece, instantly killing all persons 
onboard. 


FourteentH: Deny each and every allegation contained 
in the paragraphs of the complaint designated “20°? and 
“oS” 


FirreentH: Deny that they have any knowledge or in- 
formation sufficient to form a belief as to any of the 
allegations contained in the paragraphs of the complaint 
designated “21” and “22”. 


AS TO THE FOURTH CLAIM 


SixreENTH: Repeat and reiterate each and every of the 
foregoing admissions and denials made to the paragraphs 
of the complaint referred to in the paragraph designated 
“24” thereof with the same force and effect as if set forth 
herein at length. 


SEVENTEENTH: Deny each and every allegation con- 
tained in the paragraph of the complaint designated OB.” 
except admit ‘hat on September 8, 1974 an individual 
giving the ne of Mr. John Gilday, after paying the 
appropriate fare, became a passenger onboard TWA 
Flight 841 which crashed in the Ionian Sea beyond a 
marine league from the shore of any state or of the Dis- 
trict of Columbia or the territories or dependancies of the 
United States, after take-off from Athens, Greece, in- 
stantly killing all persons onboard. 


E1cHTEENTH: Deny each and every allegation contained 
in the paragraphs of the complaint designated “26” and 
“O97. 
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Ninreentu: Deny that they have any knowledge or in- 
formation sufficient to form a belief as to any of the al- 
legations contained in the paragraphs of the complaint 
designated “27” and “28”. 


AS TO THE FIFTH CLAIM 


TwentieTH: Repeat and reiterate each and every of 
the foregoing admissions and denials made to the para- 
graphs of the complaint referred to in the paragraph 
designated “30” thereof with the same force and effect as 
if set forth herein at length. 


Twenty-First: Deny each and every allegation con- 
tained in the paragraph of the comp!aint designated ‘‘31”’ 
except admit that on September 8, 1974 an individual giv- 
ing the name Mrs. K. Michel, after paying the appropriate 
fare, became a passenger onboard TWA Flight 841 which 
crashed in the Ionian Sea beyond a marine league from 
the shore of any state or of the District of Columbia or 
the territories or dependancies of the United States, aiver 
take-off from Athens, Greece, instantly killing all persons 
onboard. 


Twenty-seconp: Deny each and every alleration con- 
tained in the paragraphs of the complaint designe’ d “32°? 
and ‘‘35’’. 


TweENTY-THIRD: Deny that they have any knowledge or 
information sufficient to form a belief as to any of the 
allegations contained in the paragraphs of the complaint 
designated “33” and “34”. 
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AS TO THE SIXTH CLAIM 


Twenty-FourTH: Repeat and reiterate each and every 
of the foregoing admissions and denials made to the para- 
graphs of the comp:aint referred to in the paragraph desig- 
nated ‘‘36’’ thereof with the same force and effect as if 
set forth herein at length. 


Twenty-FirtH: Deny each and every allegation . con- 
tained in the paragraph of the complaint designated ‘‘37”’ 
except admit that on September 8, 1974 an individual giv- 
ing the name of J. Michel, after paying the appropriate 
fare, became a passenger onboard TWA Flight 841 which 
crashed in the Ionian Sea beyond a marine league from the 
shore of any state or of the District of Columbia or the 
territories or dependancies of the United States, after 
take-off from Athens, Greece, instantly killing all persons 
onboard. 


Twernty-sixtH: Deny each and every allegation con- 
tained in the paragraphs of the complaint designated ‘‘38”’ 
and ‘‘41”’. 


'wENTY-SEVENTH: Deny that they have any knowledge 
or information sufficient to form a belief as to any of the 
allegation contained in the paragraphs of the complaint 
designated ‘‘39’’ and ‘‘40”’. 


As To THE SEVENTH CLAIM 


Twenty-EIGHTH: Repeat and reiterate each and every 
of the foregoing admissions and denials made to the para- 
graphs of the complaint referred to in the paragraph desig- 
nated ‘‘42’’ thereof with the same force and effect as if 
set forth herein at length. 
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Twernty-NIntH: Deny each and every allegation con- 
tained in the paragraph of the complaint designated “6437? 
except admit that on September 8, 1974 an individual giv- 
ing the name of K. Orphan, after paying the appropriate 
fare, became a passenger onboard TWA Flight 841 which 
crashed in the Ionian Sea beyond a marine league from 
the shore of any state or the District of Columbia or the 
territories or dependancies of the United States, after 
take-off from Athens, Greece, instantly killing all persons 
onboard. 


TuirtieTH: Deny each and every allegation contained in 
the paragraphs of the compleint designated ‘44’ and 
SOAT bd es 


T’arrty-rirst: Deny that they have any knowledge or 
information sufficient to form a belief as to any of the 
allegations contained in the paragraphs of the complaint 
designated ‘‘45’’ and ‘‘46’’. 


AS TO THE EIGHTH CLAIM 


Tuirty-seconp: Repeat and reiterate each and every 
of the foregoing admissions and denials made to the para- 
graphs of the complaint referred to in the paragraph 
designated “48”? thereof with the same force and effect 
as if set forth herein at length. 


Turrty-THIRD: Deny each and every allegation contained 
in the paragraph of the complaint designated “49”’ except 
admit that on September 8, 1974 an individual giving the 
name of T. Orphan, after paying the appropriate fare, 
became a passenger onboard TWA Flight 841 which 
crashed in the Ionian Sea beyond a marine league from 
the shore of any state or of the District of Columbia or 
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the territories or dependancies of the United States, after 
take-off from Athens, Greece, instantly killing all persons 
onboard. 


Turrty-rourTH: Deny each and every allegation con- 
tained in the paragraphs of the complaint designated “50” 
and “53’’. 


Tuirty-FirtH: Deny that they have any knowledge or 
information sufficient to form a belief as to any of the 
allegations contained in the paragraphs of the complaint 
designated “51” and “52”. 


AS TO THE NINTH CLAIM 


Tuirty-sixtH: Repeat and reiterate each and every of 
the foregoing admissions and denials made to the para- 
graphs of the complaint referred to in the paragraph desig- 


nated “54”’ thereof with the same force and effect as if 
set forth herein at length. 


THtRTY-sEVENTH: Deny each and every allegation con- 
tained in the paragraph of the complaint designated “55” 
except admit that on September 8, 1974 an individual 
giving the name of E. Orphan, after paying the appro- 
priate fare, became a passenger onboard TWA Flight 84. 
which crashed in the Ionian Sea beyond a marine league 
from the shore of any state or of the District of Columbia 
or the territories or dependancies of the United States, 
after take-off from Athens, Greece, instantly killing all 
persons onboard. 


THIRTY-EIGHTH: Deny each and every allegation con- 
tained in the paragraphs of the complaint designated “56” 
nad “59”. 
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Tuirty-NIntH: Deny that they have any knowledge or 
information sufficient to form a belief as to any of the 
allegations contained in the paragraphs of the complaint 
designated “57” and “58”. 


As AND FOR A FIRST DEFENSE 


ForrmtH: That each decedent in this action upon ac- 
cepting passage on the flight referred to in the complaint 
knew the hazards and dangers thereof and the inherent 
risk to such flight and whatever damage or injuries were 
sustained by the decedents and the plaintiffs as alleged by 
the complaint herein arose from and were caused by such 
risks which were accepted and assumed by the decedents. 


AS AND F SECOND DEFENSE 


Forty-rirst: That prior to September 8, 1974 a ticket 
was purchased for and a contract entered into with Dr. 
Dan Reed for round trip international air transportation 
between Dayton, Ohio and Tel Aviv, Israel with agreed 
stopping places including New York, New York, Athens, 
Greece, Rome, Italy and Lisbon, Portugal; that a ticket 
was purchased for and a contract entered into with E. 
Orphan for round trip international air transportation 
between St. Louis, Missouri and Athens, Greece with an 
agreed stopping place in New York, New York; that a 
ticket was purchased for and a contract entered into with 
K. Orphan for round trip international air transportation 
between St. Louis, Missouri and Athens, Greece with an 
agreed stopping place in New York, New York; that a 
ticket was purchased for and a contract entered into with 
T. Orphan for round trip international air transportation 
between St. Louis, Missouri and Athens, Greece with an 
agreed stopping place in New York, New York; that a 
ticket was purchased for and a contract entered into with 
E. Bard for round trip international air transportation 
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between New York, New York and Tel Aviv, Israel with 
agreed stopping places including Amsterdam, Netherlands, 
Bengazi, Libya and Rome, Italy; that a ticket was pur- 
chased for and a contract entered into with S. Bard ‘or 
round trip international air transportation between New 
York, New York and Tel Aviv, Israel with agreed stopping 
places including Amsterdam, Netherlands, Bengazi, Libya 
and Rome, Italy; that a ticket was purchased for and a 
contract entered into with Mr. John Gilday for round trip 
international air transportation between Dallas, Texas and 
Tel Aviv, Israel with an agreed stopping place including 
New York, New York; that a ticket was purchased for and 
a contract entered into with Mrs. K. Michel for round trip 
international air transportation between New York, New 
York and Tel Aviv, Israel; that a ticket was purchased for 
and a contract entered into with J. Michel for round trip 
international air transportation between New York, New 
York and Tel Aviv, Israel. 


Forry-seconp: That at the times of the said ticket pur- 
chases and contracts there was in force and effect a cer- 
tain treaty, The Convention for the Unification of Certain 
Rules Relating to International Transportation By Air, 
known as the Warsaw Convention, 49 Stat. 3000, which 
was amended by the Protocol to Amend the Convention 
for the Unification of Certain Rules Relating to Inter- 
national Carriage by Air, known as the Hague Protocol 
and an Agreement relating to Liability Limitation of the 
Warsaw Convention and the Hague Protocol, known as 
the Montreal Agreement, Civil Aeronautics Bureau 18990, 
approved by order E-23680, May 13, 1966, as well as, cer- 
tain International Passenger Rules Tariffs all of which 
gceverned and controlled the rights and obligations of the 
plaintiffs, the decedents, and the defendants. 


Forry-ruirv: That prior to the times referred to in the 
complaint certain air carriers including TWA entered into 
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a written agreement with the Civil Aeronautics Board of 
the United States known as the Montreal Agreement which 
modified certain provisions of the Warsaw Convention re- 
lating to liability and provided among other things that the 
said limits of liability for death of each passenger shall be 
limited to a maximum $75,000.00. 


Forty-rourtH: That notice of the limitation was duly 
published and posted in TWA’s International Passenger 
Rules Tariffs and appropriate notice was also presented to 
each of the plaintiffs’ decedents pursuant to the terms and 
conditions of the Montreal Agreement. 


Forry-rirtH: That by reason of the foregoing defend- 
ants’ liability, if any, is limited to a maximum total sum of 
$75,000.00 per passenger. 


As AND FOR A THIRD DEFENSE 


Forry-sixtH: That if the plaintiffs and their decedents’ 


sustained any illness and/or injuries or were otherwise 
damaged as alleged in the complaint said illness and/or 
injuries and/or damages were caused in whole or in part 
by the negligence and/or deliberate acts of others over 
which defendants had no control and were not caused or 
contributed to in any manner by the negligence of the de- 
fendants. 


Wuererore, defendants demand judgment dismissing 
the Complaint together with the costs, disbursements and 
attorneys fees therein and, in the alternative, that their 
liability be limited to the actual damage sustained but in 
no event to exceed $75,000.00 for each decedent. 


Bicoam Enciar Jones & Houston 
Attorneys for Defendants 


By Joun J. Martin 
John J. Martin 
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UNITED STATES DISTRICT COURT 
SouruerN District or New York 


[SAME TITLE} 


ne CN 


Sirs: 


PLEASE TAKE NoTicE that upon the annexed affidavit of 
Stanley J. Levy, sworn to the 23rd day of September, 1975 
and upon all prior pleadings and proceedings had herein, 
the undersigned will move this Court before the Honorable 
Marvin E. Frankel in the United States Courthouse, Foley 
Square, New York, New York, on the 8th day of October, 
1975 for an Order, pursuant to Rule 12(f) of the Federal 
Rules of Civil Procedure, striking The Second Affirmative 
Defense set forth in defendants’ Answer or, alternatively, 
for Partial Summary Judgment in plaintiffs’ favor with 
respect to The Second Affirmative Defense of defendants’ 
Answer pursuant to Rule 56 of the Federal Rules of Civil 
Procedure. 


Dated: New York, New York 
September 23rd, 1975 


Yours, etc., 
KremnDLER & KREINDLER 
By: Srantey J. Levy 
A Member of the Firm 
Attorneys for the Plaintiffs 


To: BicHam, Enatiar, Jonzs & Houston, Eqs. 
Attorneys for the Defendants 
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UNITED STATES DISTRICT COURT 
SourHern District or New York 


(SAME TITLE) 


Arripavir In Support oF Puarntirrs’ Motion To Strike 
Certain DEFENSES OR ALTERNATIVELY FOR PartiaL Sum- 
MARY J UDGMENT. 


Srate or New Yorke [... 
County oF New Yor |’ 


Sranuey J. Levy, being duly sworn, deposes and says: 


1. Iam a member of the firm of Kreindler & Kreindler, 
attorneys for the plaintiffs, and I am fully familiar with 
the facts and circumstances of the subject action. 

This affidavit is respectfully submitted in support of 
plaintiffs’ motion to strike The Second Affirmative De- 
fense of defendants’ Answer or, alternatively, for Partial 
Summary Judgment in plaintiffs’ favor. 


2. Plaintiffs’ motion should be granted fcr the follow- 
ing reasons: 


(a) At common law, a negligent employee of a cor- 
poration is personally liable for injuries caused by his 
negligent acts independent of the corporation’s liability. 


(b) The Warsaw Convention, which defendants rely on 
to limit their liability, is inapplicable because the treaty 
limited only the damages recoverable from airlines, but did 
not apply to or in any way limit the damages recoverable 
from employees of the airline. 
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(c) The Hague Protocol which involved an attempt to 
extend the damage limitation which the Warsaw Conven- 
tion granted to airlines to the employees of the airlines 
was specifically rejected when the United States refused 
to ratify the Hague Protocol and is not in force in this 
county. 


3. This action arises from the crash of a Trans World 
Airlines [hereinafter TWA] Boeing 707 aircraft in the 
Ionian Seca approximately 100 miles west of Araxos, 
Greece on September 8, 1974 [Answer 96; Complaint { 3). 
The said aircraft, operated by TWA as Flight 841, which 
began its flight in Tel Aviv, Israel, took off from Athens, 
Greece and was bound for John F. Kennedy International 
Airport in New York City [Answer 16; Complaint 1] 2 & 
3]. All of the 79 passengers and 9 crewmembers aboard 
the aircraft died as a result of the crash [Answer 7 6]. 
Plaintiffs in the within action are the personal repre- 
sentatives, heirs and next-of-kin of 9 of the passengers who 
died in the crash. 


4. Defendants Forwood Cloud Wiser, Jr. and Richard 

E. Neuman at and prior to the time of crash were Presi- 
dent and Chief Operating Officer of TWA and Staff Vice- 
President Audit and Security of TWA, respectively 
[Answer {3 & 4]. 
5. he action was originally commenced in the United 
States District Court for the District of New Jersey by the 
filing of the Summons and Complaint, together with a 
Notice for Production of Documents. New Jersey was 
selected as the forum because it is the residence of 
both defendants. The defendants, however, moved 
to transfer the action to this Court pursuant to 28 U.S.C. 
§1404(a). The plaintiffs did not oppose the motion and 
the case was transferred to this Court. Thereafter the 
defendants served their Answer on September 5, 1975. 
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6. Plaintiffs allege that the detonation of an explosive 
device aboard the aircraft led to the fatal crash which 
occurred shortly after takeoff from Athens, Greece. Plain- 
tiffs further allege that defendants Wiser and Neursn in 
their respective capacities were responsible for the institu- 
tion, operation and maintenance of a security system for 
the said aircraft sufficient to prevent weapons, explosive 
devices and other hazardous articles or material from being 
earried aboard the aircraft by passengers or concealed 
within baggage or in cargo placed within the aircraft and 
the defendants’ negligent failure to do so was the cause of 
the deaths of those killed in the crash [Complaint 
1914, 5 & 6]. 


7. A negligent employee of a corporation is liable for 
damages caused by his negligence entirely apart from and 
independent of the corporation. At common law, defend- 
ants Wiser and Neuman would be liable for their 
negligence in contributing to the deaths of the decedents. 


8. In their Answer, defendants asserted, as their Second 
Affirmative Defense in § forty-first through forty-fifth, 
that damages are limited to $75,000 for each decedent 
under the terms of the Warsaw Convention, a multilateral 
treaty to establish certain rules rvlating to international 
transportation by air as supplemented by the Montreal 
Agreement in which the carrier agreed to increase the 
damage limitation from $9,000 to $75,000. 


9. As appear more fully in plaintiffs’ accompanying 
Memorandum of Law and to which the plaintiffs respect- 
fully refer, the defenses available to the airline under the 
terms of the Warsaw Convention treaty are not available 
to that airline’s employees. 


10. It was held in Pierre v. Eastern Airlines, Inc., 152 
F.Supp. 486 (D.N.J. 1957), a case precisely in point, that 
the Warsaw Convention applies to the carrier only and 
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did not limit the damages which could be recovered from 
agents or employees of the airline. 


11. A number of respected air law authorities agree 
with the holding in Pierre that the limitation of liability 
provisions applicable to airlines pursuant to the Warsaw 
Convention do not extend to airline employees. 


12. The only opinion contrary to Pierre which discusses 
and analyzes whether the liability limitation of the 
Warsaw Convention extends to an airline’s employees is 
Chuiter v. KLM, 132 F.Supp. 611 (S.D.N.Y. 1953). 
Chutter relied primarily on an analogy drawn between the 
Warsaw Convention and the Carriage of Goods by Sea 
Act as construed in two opinions which were subsequently 
reversed by the Supreme Court in Robert C. Herd & C- 
vy. Krawill Machinery Corp., 359 U.S. 297 (1959). 


13. The purpose of the Hague Protocol which was dis- 
cussed in Pierre was to amend and extend the Warsaw 
Convention. One of the specific goals of the Hague Con- 
vention was to extend the Warsaw Convention’s limitation 
to employees of the airlines since their non-coverage was 
recognized. The Protocol contained a specifie provision 
to accomplish this extension. However, the United States 
rejected Hague and has refused to ratify or adhere to the 
Hague Protocol and it is, therefore, without effect in the 
United States. 


14. The language of the Warsaw Conveution makes 
clear that the Warsaw Convention was never intended to 
apply to airline employees. This is indicated by specific 
references in certain articles of the Convention to airline 
employees but no reference to such employees in those 
articles which create and impose liability limitations. 
Furthermore, the history of the Warsaw Convention and 
the Minutes of the Warsaw Conference itself reveal that it 
was never the intent of the delegates to the Conference 
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to abrogate the common law liability of airline employees 
for damages arising from their negligence. 


15. As a treaty, the Warsaw Convention must be strictly 
construed and neither altered, amended nor added to in 
the course of its construction. 


16. The Warsaw Convention as an instrument ‘n dero- 
gation of the common law must be strictly construed and 
its provisions extended no farther than was the intent of 
its drafters. 


WuereForE, your deponent respectfully requests that 
the plaintiffs’ motion should be granted striking The 
Second mative Defense asserted in defendants’ 
Answer .a the alternative for partial summary judg- 
ment in plaintiffs’ favor with respect to such Affirmative 
Defense. 


Dated: New York, New York 
September 23, 1975 
Srantey J. Levy 
Srantey J. Levy 


(Sworn to September 23, 1975) 


Complaint Annexed to Affidavit of Stanley J. Levy. 


Identical to Complaint printed herein at pages A5 to 
Alv. 


Answer Annexed to Affidavit of Stanley J. Levy. 


Identical to Answer printed herein at pages A18 to A28. 


EXHIBIT A-~SCARF V. 


eae 
.W.A. OPINION ANNEXED TO PLAINTIFFS' 
SUPPORTING MEMCRANDUM CF LAW 


118-55 Cited 4 Avi. 17,795 
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SCARE v. TRANS WORLD AIRLINES, INC. ET AL. 
United Sraies District Coor!, Southern District of New York, September 2, 1955. 
(For opinion ja relaied proceedings, see 4 Avi. 17,828.) 


WARSAW CONVE! © 312N—PLACE OF SUIT—APPLICABILITY TO DAM- 
AGES CAUSED BY EMPLCYEES NOT CONNECTED WITH PLAINTIFF'S 
FLIGHT.--The Warsaw Convention makes an air carrier liable for injuries to pas- 
sengers, and actions for damages “however founded” can be brought only subject to the 
conditions and limitations set out in the Convention. Therefore, an action for injuries 
incurred when another airplane of the air carrier passed close to the airplane which the 
plaintiff was boarding and by its propeller blast moved the ravxy which plaintiff was 
mounting is subject to the conditions of the Convention as to where suit may be brought. 
The fact that the passenger’s complaint is based not on the air carrier's failure to perform 
its duty to him as a passenger but the commission of a negligent act which would be 


actionable without relation to his status as a passenger does not remove the action from 


the conditions of the Convention. 


Gair & Gair, 84 William Street, New York, New York, for Plaintiff. 
Reilly & Reilly, 233 Broadway, New York, New York (Harold V. McCoy, of Counsel), 


for Defendant Trans World Airlines, Inc. 


Watsn, D. I.: Defendant, Trans World 
Airlines, Inc. has moved to dismiss the 
complaint because of lack of proper venue. 
Its motion is granted. 

Plaintifi seeks damages for persona) in- 
juries suffered while boarding a piane of 
T. W. A., at Gander, Newioundlend. He 
was in transit from Sydney, Australia to 
Madrid, Spain. As he was reboarding his 
plane, another plane of T. \V. A. passed 
close by and its propeller blast moved the 
ramp which plaintiff was mounting, causing 
his injury. 


(Warsaw Convention--lenuc] 


The Warsaw Convention permits an ac- 
tion for damages against a carrier to he 
brought only in one of four places: the 
domicile of the carrier, its principal place 
of business. its place of business through 
which the contract was made or the place 
of destination. (Articie 28). It is con- 
ceded that this district is not one of the 
places evecified. 


{Applicability of Warsaw Convention] 


Plaintiff contends, however, that his suit 
is not afiected by the Warsaw Convention 
because the negligence of defendant 
T. W. A. was manifested in the navigation 
of a piane other than that in which plaintiff 
was a passenger. He argues that if a 
different airline hed been operating the 
ofiending piane he could sue unimpeded 
by the’ Warsaw Convention, and that 
therefore, he is not restrained by the Conven- 
tion when he sues his carrier if the grava- 
men of his complaint is not defendant’s 


failure to perform its duty fo him as a 
passenger but the commission of a negli- 
gent act which would be actionable witi- 
out relation to his status as passenger. 
Plaintiff concedes he has no authority to 
support his contentiou. 


Although the Convention does not affect 


_ the liability of persons other thaa plain- 


tiff’s own carrier, its limitations extend 
broadiy to claims of damage by plaintiff 
against his carrier without regard to 
whether they are based upon the conduct 
of the plane and employees serving plaintiff 
himself or these otherwise employed. The 
Convention relieved the carrier from lia- 
bility under pre-existing law and substi- 
tuted a new liability with express limitations 
as to amount and method of recovery. The 
carrier is made liable for injury suffered 
by the passenger 

“Sf the accident which caused the dam- 

ace * * * took place on board the air- 

craft or in the course of any of the o >ra- 
tions of embarking or disembarkig.” 

(Article 17). 

With certain exceptions not here relevant, 
such an action for damages “however 
founded,” can only be brought subject to 
the conditions and limitations set out in this 
Convention. (Article 24). The conditions 
applicable include the restriction in place 
of suit. 

The broad Janguage “however founded” 
embraces the damages during embarkation 
caused by the operations of the carrier 
and includes damages.caused by employees 
not directly connected with plaintiff's 
flight. The Convention shows no intent 


A 
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to preserve pre-existing liability by the 
carrier to the passenger for any personal 
injury sustained on its plane or while 
embarking for disembarking. Treaties 
should be construed liberally to accom- 
plish their purposes. Becardi Corp. v. 
Domenech, 311 U. S. 150, 163 (1940); Asa- 
kura v. Seattle, 265 U. S. 332, 342 (1925). 
The anomaly that plaintiff would not 
have been impeded in his suit if the offend- 
ing plane were operated by person other 
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than the carrier serving plaintiff has its 
counterpart under other laws. For example, a 
longshoreman covered by workman's com- 
pensation injured by the negligence of the 
ship’s crew may recover in a third party 
proceeding against the steamship company 
if his employer is an independent con- 
tractor but not if he is employed directly 
by the steamship company. 

Defendant’s motion to dismiss is granted. 
Settle order on notice. 


ROSE v. PETERS ET AL. 
Florida Supreme Court, September 14, 1955. 


REPAIR OF AIRPORT HANGAR--LIABILITY FOR DEATH OF EM- 
PLOYEE OF CONTRACTOR.—The operator of an airport and the occupant of a 
hangar at the airport are not liable for the death of the vice president of a roofing com- 
pany which had contracted to repair the roof of the hangar. The argument that his death, 
which occurred when he fell through the roof, was met in an attempt to rescue his men 
who were placed in a position of great peril due to the negligence of the defendants does 
not stand because (1) he was aware of the dangerous condition of the roof but did not 
warn his men, (2) there is no showing of negligence on the part of the defendants, and 
(3) the defects in the roof were obvious and not concealed. 


Irving Cypen, L. J. Cushman, and Michael H. Salmon, for Appellant. 


Dixon, DeJarnette, Bradford & Williams, 


Charles A. Kimbrell and Douglas M. Car!- 


ton, for Appellee Dade County Port Authority; Arthur S. Clark, Jr., for Appellee Aero- 


dex, Inc. 


Terrett, J.: Dade County Port Authority 
engaged Guaranty Roofing Company, here- 
inaiter referred to as “Roofing Company,” 
to make repairs on Miami International 
Airport upon a2 cost plus contract, the 
Roofing Company to furnish materials and 
equipment. October 19, 1930, the roofing 
crew under supervision of Mr. Czepiel was 
directed to Hangar No. 2 which was occu- 
pied by Aerodex, Inc., to begin the repairs. 
The dangerous condition ot the roof was 
pointed out to Mr. Czepiel who was an 
experienced roof qmechatic aud fully ex- 
plained to him. He instructed the crew as 
to the dangerous condition or the roof and 
ordered them on it to begin repairs. Soon 
after the crew commenced work, Mr. Alex 
J. Rose, vice president ot the Rooing Com- 
pany and an experienced engineer, climbed 
the ladder where the crew was workiag. 
Mr. Czepiel was working near him and told 
him ot the damzerous condition of the roof 
and warned Jum to walk upon a valter 
which was pointed out to him He had 
previously been given knowledge ot the 
dangerous condition of the root. He took 
a few steps on the rafter, as he was in- 
structed to do, but accidentally missed it 


and fell through the roof to the cement 
floor and was killed instantly. 

This action was brought by Bertha Rose, 
widow of Alex j. Rose, to recover damages 
for his death. The complaint is grounded 
on the theory that deceased met death in 
an attempt to rescue his inen who were 
placed in a position of great danger and 
peril due to the negligence of defendants. 
Answers to the complaint denied all alle- 
gations of negligence and prottered pleas 
of contributory negligence un the part of 
decedent. ‘he case came on for trial before 
a jury but at the close of plaintiff's case, 
the court grar‘ed inotions for directed ver- 
dict in favor of both defendants. .\ new 
trial was denied and the plaintiff appealed. 


[Rescue doctrine’ | 


Several questions are urged for Jetermm- 
nation, but the real isste in the case 15 
whether or not what is known as the “res- 
cite doctrine,” relied on by appellant, ts 
applicable to thts case. 

It is true that the “rescue doctrine” may 
be invoked in a personal injury action to 
offset contributory negligence provided the 
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SCARF v. TRANS WORLD AIRLINES, INC. ET AL. 
United States District Court, Southern District of New York, October 27, 1955. 


(For opinion of this court in related proceedings, see + Avi. 17,795.) 


WARSAW CONVENTION—VENUE—SEPARATE CLAIMS AGAINST AIR 
CARRIER AND SERVICE CORPORATION.—A motion by an aviation service corpo- 
ration for dismissal of a negligence complaint against it on the grounds that a complaint 
against an air carrier in the same action was dismissed for want of proper venue under the 
Warsaw Convention was dismissed. The complaint alleges a separate claim for negligence 
against the service corporation, and the tort sued on is not the carrier's tort. 


Gair and Gair (Benjamin H. Siff, of counsel), 84 William Street, New York, New 


York, for Plaintiff. 


Mendes & Mount, 27 William Street, New York, New York, for Defendant Allied 


Aviation Service Corp. of Newfoundland, Ltd. 


Crancy, D. J.: The complaint in this 
action states claims of negligence against 
hoth defendants, the carrier and the service 
corporation that maintained the ramp in 
mounting which the plaintiff was injured. 
The only negligence asserted against the 
carrier was its permitting one of its planes 
to move in dangerous proximity to the 
plane which the plaintiff was boarding. The 
service corporation was charged with negli- 
gence in failing to have the embarking plat- 
form properly and safely affixed to the 
plane. 
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for the motion indicates that the venue is 
proper unless the treaty controls. 

The complaint clearly alleges a separate 
claim for negligence against Allied Aviation 
Service Corporation. Whether the failure 
to affix the landing ramp to the aircraft be 
considered malfeasance or nonfeasance, a 
claim good in law is stated in the coraplaint 
against the service corporation. Restatement 
of the Law of Agency, 354(a), (c) and (d); 


On motion, the carrier corporation pro- 
cured an order dismissing the complaint 
as against it for want of proper venue 
under the terms of the Warsaw Conven- 
tion. This motion to dismiss against the 
service corporation is made on the ground 
that the Court lacks jurisdiction over the 
subject matter of the litigation, on the 
theory that a dismissal of the action against 
the carrier for want of venue under the 
Warsaw Convention requires a dismissal 
against the service corporation for the same 
reason. The failure to assert other grounds 
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3 C. J. S., Agency, §§220 through 223. 
The tort sued on is not the carrier’s tort. 
The Chutter case, to which the service 
corporation refers, we understand to have 
been decided as presenting an issue of fact. 
No question of venue was raised or decided 
and the negligence attributed to the carrier 
was that of a principal for the negligence 
of the service corporation as its agent. 
Motion denied. 
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HOFFMAN v. BRITISH OVERSEAS AIRWAYS CORP. 
“New York Supreme Court, New York County, September 16, 1964. 


WARSAW CONVENTION—DAMAGE ACTION—FORUM LiMITATIONS— 


AVAILABILITY.—The four Gamage action 


forurns delineated in Article 28 of the 


Warsaw Convertion under which a passenger may bring an action against an 2ir carrie? 
are confined to the parties of the ticket contract. Therefore, in an action to recover for 
injuries received when descending the portab® stairway from as international flizht, the 
limitations of the Converston are not available to the company which provided tat 
stairway. a: i : 


Back reference: ¥ 17,303.837. 


te 


James T. Bredin, 60 E. 42nd Street, New York, New York, for Plaintiff. 
Condon & Forsyth, 1 Rockefeller Plaza, New York, New York, for Defendant 


Number 351—63 
10-26-64 


Lupiaxo, Judge: Motion by plaintif® pur- 
suant to CPLR, 3211(b) to dismiss de- 
fendant Allied Aviation Service Interna- 
tional Corporation’s separate defense in 
paragraph numbered 4, is denied to the 
extent below indicated and said defendant's 
cross motion to dismiss the complaint pur- 
suant to rule 3211(a) of the CPLR is denied. 


[Facts] 

Plaintif-passenger instituted the present 
action to recover for injuries incurred when 
descending the portable stairway, owned 
and operated by defendant Allied Aviation 
Service International Corp'n (hereinaiter 
referred to as Allied Aviation) as she de- 
planed from the aircraft, owned and oper- 
zted by codefendant British Overseas Air- 
ways Corporation (hereinafter referred to 
as BOAC). The plawtiff does not dispute 
that the transportation contracted for with 
defendant BOAC was “international trars- 
portation” within the Warsaw Convention 
(49 Stat. pt. 2, p. 3000, proclaimed October 
29, 1934), nor that pursuant to Article 23 of 
the Warsaw Convention, only Paris, France 
or London, Enzland qualifies as a proper 
forum {c- an action against BOAC (see 
Ross v. Pan Arrerican Airweys, 299 Wa hs 
300; Garcia v. Pen American Airways, 18} 
Misc. 963, afid. 267 App. Div. 947, affd. 293 
N. Y. 878, certiorari denied 32+ U. S. 8352). 

[Werscww Cormvention jurisdiction) 

Whether Allied Aviation, a New York 
corporation amenable to service in neither 
Paris, France nor London, England, absent 
submission thereto, by contract or other- 
wise, can claim the benefit of the forum 
limitations contained in Article 28 must now 
be determined. Of some significance, no- 
where does Allied Aviation concede that it 
comes within the Warsaw Convention for 
purposes of jurisdiction by a French or 
English court. Examination of the papers 
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submitted hercin and of the pertinent pro- 
visions of the Warsaw Convention c- mpels 
the conclusion that irrespective of whether 
the restrictions embodied in other provi- 
sions of the Warsaw Convention inure to 
the beneSt of defendant Allied Aviation 
(see, for example, Chutter v. KLM Roycl 
Duten Airlines [4 Avi. 17,733], 132 F. Szopp. 
611), the prescriptions in Article 28 delineat- 
ing the forum in which plaintift-passeager 
may institute an action against the airline 
company must be confined to the parties te 
the contract. To interpret this provision 
otherwise would constitute an inordinate 
extension of language and would foreclose, 
as a pragmatic reality, the vindication of 
any rights which plaintifi might have 
against this defendant. Accordingly, ia so 
far as the subject of the foregoing is en- 
compassed by defendant Allied Aviation’s 
defense to this action, said defense is thusly 
modiied; plaintiff's motion to dismiss 15 
granted to this extent and that portion of 
defendant's cross motion predicated thereon 
is denied. 


[Cortributory negligence} 


In addition to the foregoing ground, 
defendant contends that the instant com- 
plaint is defective in that it admits contri- 
butory negligence and hence must be dis- 
missed. A reading of the complaint and 
that part of plaintiff’s deposition upon oral 
questions submitted by defendant to sup- 
port its contention, compels the conclusion 
that defendant has not sustained the burden 
of demonstrating the alleged fatal detect 
s0 2s to warrant a favorable detcrmination 
at this posture of the action. Accordingly, 
defendant's motion to dismiss the complaint 
is in all respects denied. However, since 
the alleged defense comprehends eontri- 
butory negligence, the defense may not be 
stricken. 


: 
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AIR LAW 


The International Law on Civil Aviation 


with Special Consideration for 


Swiss Law 


by 
OTTO RIESE 
Professor at the University of Lausanne 


Former Member of the CITEJA 


e 


1949 


KOEHLER VERLAG, STUTTGART 
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Par. 45 The Liability of the Air Carrier in the International 


Passenger and Freight Traffic 


I. SCOPE; RELATING TH-. WARSAW CONVENTION TO OTHER LIABILITY 


GUIDELINES 


The third chapter of the Warsaw Conventions govern the liability 
1) 
of the air carrier arising from the transportation of 


2) 
passengers , baggage and freight. This regulation is exhaustive 
to the extent that the travelers and shippers derive no further 


claims against the air carrier from the circumstances 


stipulated in the Convention; in particular, such claims 


cannot be lodged against it (the air carrier) on the basis 

of a liability in tort or in contingency provided ina 
national law, not even with the argument that the air carrier 
is not being sued as such, but in his simultaneous capacity 
as aircraft owner. All this folisws for Article 24 of the 


3) 
Warsaw Convention . 


On the other hand, for infliction of damage by other persons, 
the assertion at claim-against a guilty party or @ party 
liable to pay damages in accordance with national law is 

x 
evicgently not excluded by the Convention. However, the 
IATA (International Air Transport Association) terms of 


conveyance expressly exclude any simultaneous liability of 


the employees and servants of the air carrier. 


Lemoine (No. 849-841)is of the opinion that the liability 
Timitation of ‘tre Warsaw .Convention (II14 below) would also 


be cffective in favor of the personnel of air carrier, 
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since their negligence is to be defended by it (the air carrier) 
as its own, ne since it is untenable to exempt the air carrier 
from.any liability for baggage and freight damages resulting 
from a navigation error committed by one of its personnel, 

but also by the carrier personally, and to let the employ2es 


be liable under national law, and without limitation at that. 


As plausible as this postulate may appear, it does not find 


‘sufficient support in the Warsaw Convention, and even 


Lemoine's attempt at a justification appears unconvincing: 


First, the applicability of the liability limitation 

cannot be separated from the applicability of the liability 
reguletion of the Convention as a whole; if the liability 
regulation does not apply to the liability of the employees, 


then they cannot take recourse to the limitations contained 


e 
= 


therein. 


In our opinion, there is no doubt that the Convention governs 

5) 
only the liability of the air carriey > this is clearly evident 
not from the title, but from the preanble and from the text 


of the liability regulations (Art. 17 cont.) 


u 
Accordingly, one would arrive at the conclusion that the 
liability of persons other than the air carrier provided by 
national law is not affected by the Convention, and 
consequently is in force alonjside the Convention. 
Accordingly, this would apply in particular in the following 


two cases: 
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1. The personnel of the air carrier, in particular the pilot, 
could be sued by the injured parties on the basis of a 
liability in tort provided in the applicable national law, 
or a fine could be imposed in a criminal proceeding in 
indemnification of the civil law claims of the injured 

. Recourse to the liability limits of the Convention, 
as demanded by Lemoine, would be excluded. Whether the. 
exoneration (nonliability) provided in the IATA terms 
of conveyance would be permissible and would be effective 
in favor of the employees would have to >e decided in 


accordance with applicable national law. 


2. If the owner of the transporting aircraft is not identical 


with the air carrier (say, when the air carrier has entered 


into a transportation agreement which is being performed 
sa 
by 2 third enterprise) , according to the Warsaw Convention 


the air carrier is liable; however, there arises the question 
whether independently of it (the air carrier) the owner of 
the transporting aircraft may be sued on the basis of a 
liability in contingency provided in national law. Here also 
the national law decides the effectiveness of the exorteration 
(nonliability) clause whose text also extends to the outside 


owner who is simultaneously the servant of the air carrier. 


Another solution could be justified only if one would assume 
that because of submission to the provisions of the 
Convention, the assertion of claims other than those provided 
therein would be excluded by contract and also in favor 


8) 
of the personnel and servants of the air carrier . We dcoudt, 
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however, that the courts will follow this bold interpretation. 
II. PREREQUISITE FOR LIABILITY: 
THE DAMAGES TO BE INDEMNIFIED 


1. Personal Injuries to the Passengers 


According to Art. 17 of the Warsaw Convention, the damage 


resulting from death, bodily injury and other health impairment 
of a passenger must be indemnified. (Regrading the extent 


of the liability to pay damages, see below III 6.) 


By mentioning health impairment (a somewhat free translation 

of the French text where it is "lesion corporelle”) alongside 

bodily injury ("blessure'), it was evidently the intention 

to clarify that any impairment of the physical or psychic 

well-being must also be included, which is not caused by 

2 mechanical effect and does not result in an anatomic 

change in the body. According to Swiss legal en, and 

jurisprudence, the tern "bodily injury” by itself would have 

to be interpreted in this sense, while in German law this 

is usually defined by expressly mentioning "damage to health" 
N 

(cf., e.g., LVG = Air Traffic Law Par. 19; BGB = German Civil 

Code Par. 823). According to both Swiss and German , 

this includes damage to health caused by shock (fright) effect. 


Even air sickness caused by the rocking of the 2ircratit 


constitutes "damage to health.” 


llowever, a claim for damages exists only when Geath, bodily 
injury or damage to health was caused by accident and results 


jin a damage. 
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WANDERER rs. SABENA. 


cLIZADDTH WANDERER AND HENRY WANDEBER, Plaintiffs, 
a -  O8.. 


socigTE ANONYME BELGE D'EXPLOITATION DE LA 
NAVIGATION AERIENNE (SABENA), AND PAN 
AMERICAN AIRWAYS, INC., Defendants. 
Stare of New York, Supreme Court, New York County, February 10, 1949. 
Civil No. COlS—1947. 

Before: BENVENGA, J. 

CARRIERS—262. Time for Suit—Under Warsaw Convention. 

Tig Warsaw Conveution two-year tine limit for suit hebl te bar a suit 
cfter two years against Pao American Airwave as avent at Cander 
Field for the air carrier Sabena, whose airplane crashed near Gander 
because of alleged neglizence of the Pan Aroerican apent in giving 
jnstructivuns about landing cunditivns or use of an alternate airport. 

AGENTS—CARRIERS—1231. Status of Carrier. 
Warsaw Couvention where applicable, applies sot ony te the earvier. 
put to the agencies employed to perform the carriage (as: tratlic 
control agency at an uirport). 

Gustave G. TostNcenc, for Piaiatiffs. 

Haircut, Dowie, GAkvINER, Poor & Mavens, of New Vork, for Vefewlunt, 
Jen Amcrivan Atricays, Inc. 


STATEMENT. 


Plaintiff Elizabeth Wanderer and her husband, Henry Wanderer, 
sual to recover for injuries sustained by the plaintit® Elizabeth 
Wanderer, who was a passenger of board an arreralt owned by the 
defendant Sabena, which was involved in an secident acer Gander, 
Newfodndlacd, on September 18, 1th. The injured pint was 
a passenger enroute from Irussels, Belgium. to New York under 
a misage ticket issued by the defendant Sabena. Tn December, 
MiG, the plaintiffs instituted suit against Sabena as the sule 
defendant. 

Thereafter on October 20, MIS. more than two wears atter the 


date of the eecident, a supplemental summons and an atocnded com 


plist were served on the defendaat Date Maerua Verwaes. Pie. 


Dung said Corporation as an wilditiogal defend an the actin. 
Vie guaeaded Compliant alleged that thee dets relator Dirty Navies isan 


“tolled tae operations of the Uetemelant Sabenaiat Geesader Aare 
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he 1949.U. §. AVIATION REPORTS. 


field; that when the nirplane crashed it was being controlled by 
both defendants, and the defendant Pan American was farthes 
charged with fault in failing to instruct the pilot to proceed tu 
- another airfield where weather conditions were more favorable than 
the conditions prevailing iz Gander at the time of the accident. 

The defendant Pan American moved to dismiss the amended coim- 
plaiut as azaiost itself on the ground that the cause of action 
alleged therein did not accrue within the time for the commencr- 
ment of suit as provided in Article 29 of the Warsaw Convention 
(U. S. Statutes-at-Large, Vol. 49. part 2, pages 3,000 cf sry. 
1934 U. S. Av. R. 245). Article 29 of the Convention provides as 
follows: 


“(1) The right to damazes shall be extinguished if an action i- 
not brought within 2 years. ree koned from the date of arrival at the 
destination, or from the date on which the aireraft ought to have 
arrived, or from the date on which the transportation stopped. 

(2) ‘The method of calculating the period of limitation shall be 
deterinined by the Law of the cont ty whic h the case is subaiitted.” 


The plaintiffs contended that the two-year limitation provided in 
Article 20) was inapplicable, first, lecause the defendant Pass 
American was not the czrrier under the contract of transportation 
and, secondly, because the complaint alleged wilful niscoudiet 
which the plaitil!s claimed would, if proved, defeat the defendants 
right ‘to rely upon the two-year limitation in view of the provision 
of Article 25 of the Convention, reading as follows: “ The carrive 
shall not be entitled to avail himself of the provisions of this 
convention which exclude or limit his lability, if the damage 13 
caused by his wilful misconduct * * *.” 


Renxvenca, J.: 

Motion is granted. The plaintiffs’ cause of action is governed 
by the Warsaw Convention (fiurcia vs. Pan American Airways, 
Inc., 269 App. Div, 2st. Hs b. 8. AW. 1 Se att) 205 N.Y. 
842, Wie U.S, Avi el, cnet. den, 370 US. Tl. Pie an? 
Av. Ro 40s). The failure of the plaintitls to institute action against 
the defendant Pan American Airways, Ine., within the time there 
prescribed etl tively eatinguishes the plaintils’ right against that 
defendant. 


Settle order. 
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-12,- .-.:  RBEPORT_ON 
REVISION OF THE WARSAW CONVENTION 


(Adopted by the Legal Committee-of ICAO 
__at Rio de Janeiro:in September:1953) . 
I. HISTORICAL: 


. 
= reel am asee 


1. Sincs 1935 the question of revising the Warsaw Convention of October 12, 
1929, for the unification of certain rules relating to international carrisgs by air, 
hes engaged the attention of jurists, particularly the Comité International Technique 
4'Experts Juridiques 4ériens (CITEJA), and the Internstional Air Traffic Association. 
After the second world war, the catter ws taken up by the:Provisional International 
riv4l Aviation Organization which referred the subject to CITEJA for study. Ths 
CITEJA having been dissolved in 1947, the Legal Comnittea of ICAO undertook to con- 
tinus the study of the subject. During the years 1948-1951, such study was further 
davelcped in the Legal Committee and several draft conventions were formulated by 
vajor K.M. Besumont, Rapporteur, 4s & result of discussions in the Coanittee. These 
drefts, es well as relevant questionnaires were transmitted to all Contracting States 
and other interested governments and 4nternational orgsnizations. In January 1952, 

a special sub-committee appointed by the Legal Committse prepared at Paris a complste 
dreft convention to replace the Warsaw Convention. The draft was submitted to the 
legal Committee at its Ninth Session. ; sire 


ny a 


II. ACTION TAKEN BY THE LEGAL COMMITTEE AT_ITS NINTH SESSION 


vrs 
~ wee 


Zs At its initial meeting the Committee considered and discussed the ~ ~~ 
general question as to the desirability of revising the Warsaw Convention and, if 
such revision was thought desirable, the extent and scope of such revision. It was 
generally, though not unaninously, agreed that some modificetions should be made to 
¢ne Warsaw Convention in the light of practical difficulties experisnced in the 
epplication of certain provisions of the Convention and also to remove certain other 
difficulties of a legal nature. The vajority of the Committee, however, was of the 
opinion that, having regard to the widespread acceptance of the Warsaw Convention 
snong Contracting and other States, 4t would not be expedient to replace it by an 
entirely new one the ratification of which might involve considerable delay; and 
that, instead, the Convention shoulc be modified to a limited extent to resolve 
actus] difficulties of practicel application of its provisions and to bring it into 
conformity with the developments, economic and political, which have taken place 
curdng the last quarter of a century. Therefore, while recognizing the unauestionabdle 
vslue of the draft formulated et Paris by its sub-committee end of tne preparatory 
ri exploratory work undertaken by its rapporteur, I jor K.M. Beaumont, particularly 
inasmuch as that draft represented a systematic reurrangement, including drafting 
improvements, of the contents of the Warsaw Convention and included also fresh treat- 
ont of certain subjects, the Committee decided that the object of effecting only 
‘tefted, necessary amendments would bs better achieved by taking 4s the basis of 

‘ts discussions the Warsaw Convention itself rather thun the Paris draft. 
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3e For convenience, the princips] matters discussed by the Committee 
are trested in the following paragraphs under these heads:- 
Scope of the Convention 
Definition of "High Contracting Party" and "Territory" 
Traffic documents = 8 7 BRT gw ve Ble 
Negotiability of the air waybill (consignment note) 
Limits of liability 
Carriage of special cargo («= 5 (ifm an ee ey 
Wilful misconduct 
Liability of servants or agents of the carrier 
Negligence in navigation Sa i 25th we 
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_ these will be recorded in the = 


minutes of the proceedings. 
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Scope of the Convention _ Bhatt Oy ee ie 
tis The Convention, under Article 1, applies only to international 
carriage as there defined which, with one exception, means, in substance, car-~ 
riage between two States parties to the Convention. The Committee considered 
certain proposals to extend the definition so as to include also carriages 

between States neither or only one of which is a party to the Convention. It ~. 
noted, however, that the Convention was already widely accepted and thst certain * 
additional States intended to accede to it, a fact which would render any such ~~ 
extension ¢s suggested of diminishing practical importance. The idea of extending 
the scope of the Convention received considerable support in the Committee. It .; 
was realized, however, that attempts to apply the provisions of the Convention ~ 
to carriage to or from States not bound by them would involve certain problems 
of private 4nternational law. Therefore, the Committee ultimately decided to 5 
recommend that no change be made in Article 1 of the Convention in regard to t hk 
scope of the Convention. i sai tinccak tae Se—oeepi 
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Definition of "High Contracting Party™ and "Territory" 


5 In Article 1 of the Convention, however 

action, First, the Convention uses the expression 

describe not only States which have ratified or adhered to the Convention but 

also those which were original signatories of the Convention but have not ratified: 
4t. Secondly, the Convention was concluded between High Contr-cting Parties --* 

(Heads of States) in respect of their "territories", which expression (see ~< 

Articles 1 and 40) was intended to signify all territories subject to the se: 
sovereignty, suzerainty, mandate or authority of a High Contracting Party. As ars 
@ result of political developments since 1929, however, certain countries which ~ 
were then included in the territories of the High Contracting Parties enumerated * 
4n the Preamble to the Convention have since attained independent international “: 
status. Further, the implied definition of "territory" as mentioned above does 7% 
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not (and in 1929 could not) include territories subject to trusteeship. The 
Committee considered that the problems relating to "High Contracting Party” and 
"territory" would be resolved by adding a new article to the Convention defining 
these expressions (see Article XVII of the draft Protocol recommended by the -;: 
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Traffic documents 
6. Chapter II of the Warsaw Convention, in Articles 3 to 11, specifi 
requirements in great detail, particularly in Article 8, in regard to the con-* 
tents of passenger tickets, baggage tickets and air waybills (consignment notes). 
Non-delivery of tickets or air waybills (consignment notes) or the omission of 
certain particulars therefrom entails the penalty of the carrier being deprived 
of defences and the limitation of liability.. Inasmuch as air carriers experience 
difficulties in complying in every particuler with these detailed requirements, 
and as such requirements are not soustines fulfilled in the circumstances insep- 
arable from speedy arrangements for air transportation, the Committce considered 
it to be expedient and also necessary that there should be e simplification of 
traffic documents required by the Convention, It was further considered to be 
undesirable that the requirements as to these matters should be defined ina — 
convention: such international agreemer.’ as to the form of traffic documents as 
4g needed should, in the view of the Committee, be reached by other methods 
vhich admit of more flexible adjustment to changing demands. Therefore, the 
Coumittee recommends that the Convention should lay down obligatory requirezents 
only in two respacts, namely that such documents should contain. such particulars 
as would demonstrate that the carriage involved is international carriage within 
the meaning of the Convention and, secondly, that there should be a statenent 

to the effect that the carriage is subject to the provisions of the Convention: 
the latter statement is required in order to bring to the notica of passengers 
that the Convention applies. If there is failure to couply with either of these 
two requirements, the carrier shall not be entitled to avail himself of any. 
provisions which limit his liability in respect of the passenger, registered a 
baggage or cargo, as the case my be (see Articles III to IX of the draft : 
Protocol) .. oe - aoa 0 fe 2% 435 thont Re = ‘ite ecé 
7. ; The draft Protocol also contains provisions in respect of the pas- 
senger ticket and the bagesge check similar to those already existing Us 
Article 11 of the Convention) in respect of the air waybill (consignnent note) - 
insofar as all these traffic documents would constitute orima facie evidenco of 
the conclusion and conditions of the contract of carriage. In addition, they 
would, in the case of registered baggage, constitute prima facie evidence in 
respect of their registration, Certaiu practical considerations also indicate 
the need for changes in the text of the Convention in so far as it relates to 
the requirement that the passenger ticket and the baggage check shall be de- 
livered by the carrier (without making allowance far the common practice of 

such acts to be performed by travel agents on behalf of the carrier): this 
matter is taken care of in the proposed re-wording of Articles 3(1) and 4(1) of 
the Convention. The wording suggested in relation to the delivery of tickets is 
also such as to permit of the delivery of family or group tickets. Further, an 
anendment of Article 6 of the Convention was considered necessary to enable the 
carrier to “accept” cargo for consignment without delivering immediately the air 
waybill (consignment note), since the practice in air transportation is thst 
such air waybills (notes) are made out at appropriate offices of tho carrier 
situated st a distance from the several places where cargo is accepted for sir 
carriage. 
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8, A minor change of e legal character was also made in Article 10(2) 

relating to the liability of the consigner. It is now provided that -the con-« 
signor shall be liable for all damage suffered by the carrier, or any other -* 
person.to whom the carrier is lisbis; by reason of the irregulerity, incormect> 
ness or incompleteness of tis particulers or statements in the air weaybili (con- 
signment note). The qualifying words "to whom the carrier is liable” are an “3. 
eddition to the Warsaw text. ze ns ‘ = 


Nesotiability of the air waybill (consignment note) a 
: ss OA oe + Tae & SVewe tat SVE e Tee eee Sec e SELES a 
9. . «7 °' The Committee also considered the question of negotiability of the: : 
air waybill (consignment note). “It, however, considered that work on the subjec 
was not sufficiently advanced and that sufficient derand for the insertion of:., 
provisions relating to this matter had not yet been brought to the notice of the 
' Committee to justify a recommendation that provisions relating to negotiability 
chould be included in the draft Protocol. It therefore adopted 4 resolution.-: : 
“that the matter be kept under separate study. TS Ae it oe 


Limits of liability x 


04 . An important aspsct considered in relation to the 
of the Warsaw Convention was the economic one relating to the carrier's raximun-<; 
liability in respect of the carriage of passengers (Article 22 of the Convention), 
In certain parts of the world, particularly the North American Continent, judicial 
awards of compensation for damage suffered by passengers, arising out of air care 
riage not governed by the Warsaw Convention, are often much higher than the > +. * 
maximum amount prescribed in Article 22 of the Convention. Consequently, views ‘= 
he existing limits of liability under the-% 
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days of air transportation development, and consequently 

pay higher amounts on the fewer occasions of accidents 

the cost of an increase, reflected in the additional insurance premiums payable, 
4n relation to the cost of air transport generally, was small. On the other es, 
hand, some members of the Legal Committee stated that their governments con- a 
sidered the existing maximum limits of the Warsaw Convention to be satisfactory .% 
The Committee elso noted the study made by the Air Transport Committee of ICAO. * 
on the subject of limits of liability. The latter Committee was of the view -é 
that the value of the Poincaré franc specified in the Warsaw Convention is ata 
present higher in certain perts of the world, although it is somewhat lower in: 
others, than in 1929. Before the Legal Committee, it was urged that the objec- 
tive of an international convention intended to be spplicable to all parts of *" 
the world must take into account the different economic and monetary conditions 
4n different countries; also that the objective of such a convention should be: 
to meet the average requirements of the average class of passenger using inter- = 
netional air transport. If eny passenger desired higher protection, he could, % 
at very little cost, obtain insurance to cover related risks of air transport.- 3 
Moreover, the requirements of such passenger should not in effect be subsidized.” 
by the average passenger who, if the limits of liability in the Convention were. 
fixed at a high figure, would have to pay higher fare (which would include ‘2 
higher rate of premium paid by the carrier to the insurer in respect of passenges? 
generally). 
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BE After a detailed study, the Air Transport Committee had coms to the 
conclusion thst a limited increase, namely up to 50% of the existing linits of 
liability specified in the Convention, would be Justified in respect of death 

or injury to passengers and that in any case the present limits in respect of 
non-fatal injuries ought to be increased. On the other hand, with respect to 
baggage and carga, that Committee was of the opinion that there was no necessity 
to alter the limits of the Warsaw Convention, Before the Legal Committee, no 
proposals were made for any increase in respect of baggege and cargo. But in 
respect of passengers there were several proposals for increase, the largest — 
being for increasing the existing limit by 200%. Another proposal was that the 
present limit should be increased by 50% but that there should be another limit - 
which should be applied against the carrier in ccrtain circumstences (see letter 
(b) in paragraph 16), and that the second. limit should be double the first. _ 
By a vote of 16 to 9, the Legal Committee decided that. it would be appropriate 
to increase, in respect of passengers, the limit of liability specified in 
paragraph 1 of Article 22 of the Warsaw Convention by 50% (which would have had 
the effect of substituting 187,500 gold francs in place of 125,000 gold francs); 
but, in order to achieve a rational and acceptable round figure of liability, 
the Committee subsequently decided by 15 votes to 8 that the existing linit of 
125,000 gold francs should be increased to 200,000 gold francs (representing an 
4ncrease of 60%). The latter decision is embodied in Article XI of the draft 
Protocol. = . 

12. A related matter considered by the Committee was the ccnversion of 
the gold franc into national currencies. For this purpose the Comnittes deciced 
to recommend adoption of the same formula as was embodied on this subject in the 
Convention relating to damage caused by foreign aircraft to third parties on the 
surface opened for signature at Rome on 7 October 1952 (see Article XI(c) of the 
draft Protocol). 


pk S An umendment which practical considerations indicated to be necessary 
was one concerning cases of loss, damage or delay of a part of registered bagzage 
or cargo or of an article therein contained. 4 lacuma in this respect in the 
Warsaw Convention 1s to be filled by the insertion of a new provision nuubsred 
paragraph (2) in Article 22 of the Warsaw Convention (see Article %2(b) of the 
draft Protocol). = 


Carriage of special cargo 


i. A difficulty experienced in actual practice was the: absence of a 
provision in the Convention which would enable an air carrier to make specisl 
stipulations in regard to the risks of carrying cargo of special characteristics, 
such as live aniuals or goods suffering natural deterioration during carriage by 
air, 4& provision in this respect based upon analogous provisions of maritice 
law has therefore been proposed to bs added to Article 23 of the Warsaw Conven- 
tion (Article XII of the draft Protocol). 


Wilful_ misconduct ("dol”) 


ge According to Article 25(1) of the Warsaw Convention, the carrier 
cannot invoke the provisions of the Convention which exclude or limit his lisbil- 
ity if the damage is caused by “dol" or by such default on his part as, in 
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accordance with the law of the court seized of the case, is considered to be 
equivalent to "dol", The article has Leen much criticized. ‘The Cenvention, 
being in French, uses the expression “dol”, The neérest equivalent to this in 
English has been regarded as "wilful misconduct", but even this concept does not 
completely coincide with the conception of "dol". Secondly, the expression 
“default ... equivalent to 'dol'" has been regarded 4s intended to cover cases 
‘of "faute lourde", but there is no corresponding concept of this in the Anglo- 
Saxon legal system where, consequently, attempts hive been made either to con- 
ceive of it as "gross negligence", a concept foreign to English civil law, or to 
disregard altogether that part of Article 25(1) which refers to “defeult ... 
equivalent to 'dol'. Further, even in courts on the Continent, there has been 
no uniform interpretation of what constitutes “faute lourde”. In any case, the 
provision of the article which leaves to different courts in different juris- 
dictions the function of defining what default is to be "considered to be equi- 
valent to 'dol'® carries the risk of conflicting 4nterpretations on this point: 
and this is contrary to the objective of the Convention which is to ensure 
uniformity of rules on the subject. From the practical point of view these 
defects are of importance because of the tendency of claimants to evade the 
provisions of Article 22(1) and to attempt to benefit from the present impreci- 
sion of Article 25(1). Therefore, there was general agreement in the Committee 
that the article should be revised. te 


16, At an early stege of the session it was suggested that the question 

of limit (in Article 22) and that of cases in which no jinit would apply (*rticle 25) 
should be considered together: a view expressed in this connection was thes if 

sone benefit was to be conferred on the passenger by raising the limit, a corres- 
ponding balance should appear in Article 25 in order that the carrier may be 
protected against litigation which is now possible because of the ambiguity of 

the present text of the article. One proposal in this connection was character- 
{zed by # suggestion of having two limits, The proposal was that - 


(a) where the cerrier fails to prove that he and his agents have taken all 
necessary neasures to avoid the damage or that it was impossible to 
teke them (Article 20(1)), the claim shall be subject to a specified 
limit which, specifically in relation to this entire proposal, was 
at one stage proposed to be raised from 125,000 gold francs by 50% 

. - and later by 100%; - 
(b) this limit would be doubled in cases where it is proved that the 
: damage was caused by an act committed recklessly, not caring whether 
_or not damage was likely to result; and - 


_ (c) where, however, the person suffering damage proves that 4t was caused 
|! by a deliberate act of the carrier, his servants or agents, done 
with 4ntent to cause damage (unless with the object of avoiding 
greater demage), the liability shall not be subject to any limit. 


The Committee, hovever, decided not to link, for the purpose of 
voting, the question of the limit of liability and that of the revision of 
Article 25. Therefore it determined first the question of the limit of liability 
(part (a) of the above proposal) end later rejected the rest of the proposal for 
amendment of Article 25 (3 votes for and 9 votes against). 
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nk The following proposals also were considered with regard to ths 
revision of Article 25: oe ; 


A. To substitute, for Article 25(1) and (2), the following:- 


"The carrier shall be liable without limitati 
proves: sae + ad er NS 


on if the claimant — 


(a) that the damage 1s caused by an act or omission of the 
carrier or of his servant or an agent of the carrier 
4n the course of lita employment; and ; 


pao sete P 


(b) that such act or omission was committed either with the 
a. - Intention to cause damage or recklessly by not caring 
_-ri: whether or not damage was likely to result.” - 


am te ~~ 


To delete from Article 25 the words "or by such default on his part 
as, in accordance with the law of the court seized of the cass, is 
considered to be equivalent to wilful misconduct”, — ‘ 


To substitute for paragraphs (1) and (2) of Article 25 the following:-_ 


"The limits of liability specified in Article 22 of this Convention 
shall not apply if it is proved that the damage resulted from a 
deliberate act or omission of the carrier, his servants or agents 
done with intent to cause damage; provided that, in the case of 
a deliberate act or omission of a servant or agent it is also 
proved that he was acting within the scope of his employment." 


Of these proposals the last mentioned was adopted by the Committee after a roll- 
call vote, by 12 votes to 11 with 2 abstentions, subject to drafting changes, 
The only drafting change ultimately made was to substitute the words "in ths 
course of his employnent" for the words "within the scope of his employment". 
Thus, the Committee ultimately revised Article 25 of the Warsaw Convention 
almost in the same msnner as this subject was determined in Article 12 of the 
Convention on Damage caused by Foreign Aircraft to Third Parties on the Surface 
which was opened for signature at Rome on 7 October 1952. ai 


Liability of servants or agents of the carrier 


UB. In spite of provisions in the Warsaw Convention limiting the liabil- 
Aity of the carrier (except in certain cases), the existing text would not pre- 
clude the possibility that efforts might be made by claimants to obtain from, 
the carrier higher damages than those specified in the Convention vy filing 
actions against the servant or agent of the carrier, upon the basis that no 
provision existed in the Convention limiting the liability of the servant or 
agent and upon the assumption that the carrier would indemnify such servant or 
agent. In order that the carrier may be protected against this kind of litiga- 
tion and in order to protect the servants and agents of carriers, a new provision, 
Article 25k, as specified in Article XIV of the draft Protocol, has been recom- 
mended. It may be noted that provisions to 4 like effect exist in the Rome 
Convention of 1952 referred to ubove. 
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I. Negligence in navigation 

19. Article 20, paragraph 2 of the Convention provides that in the 
carriage of cargo and baggage the carrier 4s not liable if he proves that the 
damage was caused by negligence in pilotage or navigation or handling of the 
aircraft, The Committee considered that it would be illogical to maintain that 
provision since it embodies a rule so completely different from that governing 
the carrier's liability in respect of passengers. eh ck : 


Miscellaneous Fee ee Wear tes: 
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20. Ths Committee also recommended --__ 


we . 


(a) that the provisions of paragraph (2)of Article 2 of the Convention 
relating to exclusion from the scope of tha Convention of 
carriage undertaken for postal suthorities should be revised 
in the manner specified in Article II of the draft Protocol; 


(b) that the word "days" used in Article 35 of the Convention should be 
redefined in the manner proposed in Article XVI of the draft 
Protocol; cote 5 RRR RE BEN oe 
-(c) that the provision in Article 34 of the Convention, which excludes 
from its scope carriage performed by way of experinental trial, 
should be eliminated, in view of the advanced state which air 
transport has attained, and that the Article should exclude from 
the Convention only carriage performed in extraordinary circum- 
stances outside the normal scope of an air carrier's business. 


2l. At the final meeting, mention was made of the problem which would 

arise from the coexistence of two systems, nanely the Warsaw Convention 48 

modified by the propossd Protocol, and the Warsaw Convention alone. In this 

connection the following proposal was made:- esate 

"This Protocol shall apply to transportation 48 defined in Article 1 

of the Convention, provided the points of departure and destination 
referred to therein shall be situated in the territory of a party 
or two parties to this Protocol*. 


ree 


No decision, however, was taken on the subject. 


x 


The Committee considered that the procedural provisions in the draft 
Protocol, including one releting to the number of ratifications necessary to 
bring the Protocol into effect, would best be determined in the proposed con- 
ference. The Committee, however, was of the view that the Protocol should not 
come into force unless & substantial proportion of the States parties to the 
Warsaw Convention ratified the Protocole 
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EXHIBIT G--MINUTES OF THE INTERNATIONAL CONFERENCE 
ON PRIVATE AIR LAW, 1 I.C.A.O. DOC. NO. 
7686-LC/140 (SELECTED PAGES) ANNEXED TO 
PLAINTIFFS' SUPPORTING MEMORANDUM OF LAW 
Eicnteen*h. Meeting Ohm’ 
The Confererce rejected, by a vote of 20 to 8,-the. 
proviso set ous in the second nert of the combined proposali of 
Sweden; Belgium and tne Netuerlancs. eg 
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- ‘the text of Article XII resulting from the preceding - 
- ‘degisions was referred to the Drafting committee, which was to 
take into account, on the ong hand, tne proposal of the United 
' States to insert the word "solely" after “resulting” end, on 
--* {Re other hand, a proposal of the Eryotian Delegation to-replace 


*: The word "provisions" by "stipulations" or "clauses". 
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Article. XIV-o Protoc 


‘ é -0s ee ee fe eee, 
om) Se Sener ane . ep wee . ie 


to delete Se 
ae 2 alts Sore , Rape re Tats 


Article XIV of the draft Protocol. ; 
eee moo ee. 


--' -- he preamble of the Warsaw Convention provided that the Convention 
had been adopted in order to secure a uniform regulation of the conditions 
of carriage in regard to the documents used for such carriage and the liability - 
of the.cerrier. The Convention contained no provision concerning: the liability - 
of servants or agents. ieee Se ea oe Seas e ee : at 
This article raised problens of private international law and would 
brirg about conflicts of jurisdiction. : oor Ss ids a 
mare Tk 
The servants or agents of the carrier were not parties to the contract. 
of carriages Their liability could only be extra-contractual and could be judged 
only according to some applicable law of tort. Se ae * feiret 


ote + jm = -- ate * ww eae: 


The servents or agents could not reasonably -as stated in the Rio Protoco_- 
avail themselves of defences based on the contract which the-carrier could raise. 
For example, there were the provisions of the new Article 23, paragraph (2) and thes 
of Article 26 concerning the periods ror complaints. Moreover, with regard to +} 
Article 28,,he pointed out that the court seised of “the case could be a court of7 
the State where the servant or agent had his residence or of which he was a natioze. 
a court of ‘the State where his act or omission had been'committed, or of the place 
where the damage had occurred. iastly, Article 29 was concerned'with a delay-of. 
extinguishment of actions. In the czse of an action in tert,.this delay could be 

together different fron the delay applicable to the case-of an action in contract 
brought agairst the carrier. Therefore, he considered it unacceptable that the 
servent or agent should be entitled to invoke the defences whichthe carrier might 


raise. tees a ha ati ar a areata . ae ae Soe These 2.057 


The last sentence of the Protocol, pursuant ‘to ‘which the servant or agent 
could be exposed to mlimited liability in cases which dia not fall under Article 
25, was contradictory. ah 

Finally, he pointed to the provision that the total emount recoverable 
from the corrier, his servants and agents together, should not exceed the amount 
which could be recovered from the carrier under the provisions of the Convention. 
That provision would be effective orly if the carrier anc his servant or agent 
were judged in the seme country and not if the actions were judged in the courts 
of different States which did not recognize the binding force ‘and enforceability 
of foreign judgments. ; 


(1) See I, 175. 
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ae For all these reasons, be proposed that Article XIV of the draft Protccol 
-pe deleted. i 


As an alternative, he would propose the following: 


(1) that the words “all defences and limits of liability" in the 
first sentence be repiaced by "ali limits of liability"; 


ace _ (2) that the final sentence te replaced by: "The provisions of 
“this article cannct be invoked by % secvent cr agent who has acted as conter~ 
A pasted in article 25%. - ea eae oe 


en NE 


Mrs Carnev3+ (France) teconded.‘the proposal of the Delegate of Norway. 


se The firet criticism which could be levelled at the present text was that, 
-although there was a cesire ty limit, the liability cf the servents cr agents of the 
“gerrier who were associated with aeriel risks, this had not been done wita clarity 
and. on the contrary, @ prcvisicn had been drawn up which appeared to apply tc al} 
j ervents or agents without distinction... - i; le ean s a 
Yeicewe = : Sees cmteecs hg. ee ee ee) ee ie Sem ed AB iy Sede 
4 ae - The text conld not be retained at ell because, if it were included, it would 
anvolve structural modifinations in rat‘onal jaws which were extremely difficult to 
“sonsider. Tne text provided that the servants or egents could avteil themselves of 
“gli defences and limits ‘p2-liability which were available to the carrisr under ths 
provisions of the Conventicne But, that could be embarrassing in certain cases. 
¥cr exemple, in most legal systene, farit, even Light feclt (faute iégeve) which 
involved vounding or death, was susmitted as a delict for consideretion cry repressive 
“tribunals the cempeterce cf which was very strictly defined by the rational law and 
-the procedures of which wers subject in particular to epecia. delays cf prescripticte 
Under the proposed system, if the pilot were prosecuted for homicide through improc- 
_derce before & correctione2 cvcrt, he co2td ecamence ty raising the avsstion cf the 
lack of jurisdiction of this court, if, fer example, on being brought befcre the 
‘sourt of his residenze, this court did ret scincide with the two courts which could 
Tbe seised cf the case pursuant to the terms of the Convention. On the other hand, 
‘ts could a.so avail himself cf the extremely strict delay of extinguishtent provided 
-by-the Convention if the judiciai autnorities of his country had not prosecuted him 
“within the delay of two years esteblished by the Convention. 


Tete 
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a Tre adcption cf thie pre eion would make it necessary, in France and pr:~ 
tebly in other countries, “« upset. the previsions.of the Code ¢ atinstruction criminele 
le... He thought that it would be better to leave it up to the nationei Jaws to take 

: this “initiative in regerd tc servents or agents if ‘they considered it to be useful. 
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wi? "RS strongly 


Py 


supported the proposal of the Delegate of ‘Norvay to’ delete 
é>ticle XIV -cf the draft Prasoucie.. 2is20. eC eaten eRe amt meee eve an. yn eae 
eee 97-5 wo i - eet onw 


Sai eee Pee eee Tipe boeeee tse Ocoee fates (Ss aie 
Pius Mo. Gooner (IATA) eaié that IATA hoped that “this article would rot ‘be dele- 
ted becacse it met a pressing need. In spite cf the technica], difficalties whick 

this might raise in certein States, the ICAO Legal Committee had teken a wise decisicn 
in ‘recamending the addition of a mew paragreph to Article 25 cf the Warsaw Conventi: 
“he effect was that the piict or the eng‘neer of an aizcreft could not be sued for an 


loyer. could limit his liability. 


One eee ee 


Tine Mr. Povlton (Australia) wes 
_Set-out in the craft Protecsle. =~ F 


- 


tention of Article 25A as 


ffi sone rie Ie 7 a ers 


“in respe 
an apreement with the associations were greatiy concerned 
thet their members were subject to rules of liability which were substcntially less 


Tavourable than those applicable to the carrierse .: a 
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Me. Alten had raised an objection to the proposal, saying that the 
action brought against the members of the crew was an action in‘tort. As far 
as the carrier was concerned, the Rio text made no difference whether the 
action was brought in tort or under contract. _In_his opinion, there was no 
valid distinction on this point between thé’ carrier and the crews: --- 


>" "> He wished to have the new Article 254 retained, but considered that 
the Drafting Committee should ciarify one or two ambiguities. In particular, 
be pointed out that, if the present draft were interpreted literally, the i 
servant would have all the defences of the carrier, even when acting outside 


the course of his employment.”- = = © 7° mest Ce Saad a 
a ea reais Spe Serco ak lpr rs atin. =~: "role ied hot a iy oe ro — 
oe oe ee reel 0 a as me TRE go i vee te ae E 


totems tia a ae 
OSS Mee Stalder (Switzerland) stated thatthe Swiss Delegation saw no--~ 
necessity for amending the Convention by. am Article’ 254. However, in order:*~" 
to assist the courts which would have to pass judgment om cases now carefully~ 
regulated by this article, he was prepared to accept it. aves ae Ssy- orev IES 


With regard to-this new paragraph, he wondered what would -be the 

liability of the-owner of the aircraft, when the carrier and the-ower were “> 
net the same person. For example, he took the case where a company used, -*--? 
for the operetion of an air service, an aircraft of another company which ~- -—> 
also placed the crew at the disposal of the first company. It was possible that. 
in such a case, the passenger suffering damage would be tempted to claim com = 
pensation for the damage in excess of the linits of Article 22 from the owner — 
of the aircraft, with whom he had no contract. Therefore, he proposed to ~-~ 
insert, in the second sentence of the article the words "and the owner of agar 
the aircraft" between the words "agents" and "together". _*_ =: ee 
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as Mr. St aides 


(Switzerland) accepted this suggestion. 
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Mr. Loaeza (Mexico) pointed out that many plaintiffs tried to obtain-. 
compensation in excess of that provided by the Convention, by suing the servants. 
or agents of the carrier. In his opinion, this was an argument in favour of... 
the inclusion of a provision like Article 254. Mexican legislation had a re 
similar provision which international carriers had sometimes asserted sub= '“"—~ 
sidiarily before the courts. a: 


ae”. 
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It seemed that there was general agreement on the principles. It was” 
a question of obligations which arose out of illicit acts in the field of civil 
liability. The carrier was liable for the acts of his servants or agents, andg- 
it was necessary, to protect the latter by granting then the limitation of liabi- 


lity provided in Article 25. - mac 
He regretted that he could not clearly see the difficulties which, _ 

in the opinion of Mr. Garnault, the adoption of the text would involve. He 

was in favour of granting the benefit of the limitation of liability in the | 

case of servants or agents. As had been suggested by the Norwegian Delegetion | 

in its alternative proposal, (1)he agreed that the words "all defences” be ae 
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deleted from the Rio text, because these were personal defences. 


: In conclusion, he was in favour of the Rio text, with the amendment 
proposed by Norway. 

: se (Federal Republic of Germany) was in agreement with the 
Norwegian proposal and the French proposal to delete Article 25A. However, 

4f the Conference could not accept these, he could adopt the article in 
question provided that the last sentence be brought into line with the decisicn 
which the Conference would take in regard to the text of Article 25. 


twee leetge te a Siekinia 
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= Mr. Juul (Denmark) recalled that the liability of servants or agente 
shad been discussed at Rome and that the Conference had finally decided to P <a 


delete from the Convention provisions concerning this liability. In the first 
place, it een recognized that the assets of servants or agents were 80 


small that there wat no practical reason why the servants ar agents ghould be sued mder 


the Convention. Moreover, it had been pointed out that it would be dangerous 

to try to regulate national legislation in piece-meal’ fashion... If there were 

Aneluded in Artic ng the limitation of liability of 

‘servants or agents, ecial rule-on the form, 
liability 

-of servants or agents. 

or agents. That meant thet in many cases it wv 

which would apply. It was up to the national 

4t would be bad policy to include in the present Conven 

4ng their liability, particularly since the Convention dealt only with contracts 

to which, moreover, they were not parties. Rapeleceraay eamiene | Teta cen yin = 
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2: Mr. Melintoppi (IIUFL) recalled that the Rome Institute, on the --, 
4nvitation of the Comité weritime {nternational, had established a study group 
where the different branches of transport were represented. ~~~ 


ae ge See Pes 


.2t? "With regard to damage caused by servants or agents, the group h 
“considered it necessary to extend to the servants or agents of the carrier the 
lindtation of liability that was provided in the Convention for the benefit of 
the carriers. -In the text of the Institute, which- corresponded exactly tothe 
Rio text, it was pointed out that "the servant or agent shell be able to avail 
himself of all defences which are available to the carrier".-- But’ the members - 
of this group vere particularly preoccupied with extending: the limits of liabi 
lity to the servants or:agents.~ Pee ee ME Cai! EES Tee OS 
ee ee ie: Pi aes 


war get to -_* 2 reer ie 


— SO Re 


Se ee, eae < je rests si at ets. 


Se In the text of Article 25A adopted by the Legal Committee at Rio, 
there was the expression: “If under appliceble lav...". This method of refer- 
ence to the law which ought to be applied by the judge in-a-case of conflict 
had received the approval of the study group. ah) Rater Si Pa See 


With regard to the remarks of the Delegate of Denmark against the 
4nclusion of the text in the Convention, he pointed out that equitable reasons 
were stronger than doctrinal ones, Here, it was a question of provisions the 
‘dnterest of which did not affect the substance of the Convention end which were 
required particularly for equitable reasons. eed. dames mee BE es Boe FEES 


i He considered thet the last pert of Article 25A should be brought 

dnto line with Article 25 of the Convention as finally drafted, and he shared 
the opinion that it wes necessary to delete the words "all defences", end to 
reserve for the servants or agents all the benefits of liability. : ee 


A 38 


Exhibit G Annexed to Plaintiffe' 
Supporting Memorandum of Law 


Eighteenth Meeting  — Wore 
-21Be 


Mr, Hedjidimoulas (Greece) was of the opinion that Article.254 should 
be retained. The liability of the carrier provided by the Convention was a _- 
civil law liability. If the plaintiff were given the possibility of obtaining . 
higher liability 4n the case where he chose to sue the servant or agent of the 
carrier, that would very often increase the liability which the carrier would < - 
assume pursuant to the contract of employment to compensate his employee. =. 
Moreover, this additional liability would, to a great extent, depend on the-- 
financial situation of the servant or agent and, if: the latter were’ poor, the-: 
plaintiff vould’ not-be able to’get anything. .Thas, the principle of equal. -7- 
treatment of all users would.not be followed.. ep ars aaer AE ef oo nasi y cn 
. = weed eee betes la eae oe Fis sae’ = £270'TS Cee SOB. 
Delt 3D vue TEER ES Sea arr e> Susas gs? eves zoe ecretetast eft “otags 

Concerning the question of jurisdiction, he was of the opinion that ~ 
it was not necessary to enter into any detail. It would be enough for this ~~ 
article to refer to_the courts: of. Contracting: States. 0.0.5 °° pie ote SO ‘ss 

gee. ES EY cigreaite BUS Catt Sue’ pies 28 bo zrangih ve -f had? 

as . Fe thought that this article required many drafting improvements, -;: 
particularly in the last part, and all the improvements of which the Delegate— 
of Australia had spoken.. .. ee Bay pee i cite : Baa Bek 
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_ . Mey Findzdtiski People's Republic of Poland) considered that Article 
25A was evidence of a certain amount of progress and that it granted the same - 
conditions of liability, within the framework of the Convention, to servants or 
agents as to the carriers. The Polish Delegation considered that the new ere 
Article 254 was justifiable and desirable. ee ; ses ree 


to 
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M, Golstein (Belgium) was in favour of Article 25A es set out ie 

the draft Protocol. Without this article, the servants or agents, and partic— 
ularly the crew, might be sued and ordered to pay the whole compensation in; 
respect of the accident, while the operator would have the benefit of the : 
limitation of liability. In principle, it was not the servants or agents who- 
vould pay compensation, but the employers...And, without Article 25A, the < © 
whole benefit of the Convention could be put.aside.... Tes pre c2risk 


Fi ‘gt xa, ee See ae sews - emg 3 PR aw < 
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Mr. Cavalcanti’ (Brazil) was in favour of including in the Convention, 
an article which would permit the servants or agents to avail themselves of. the. 
limits and guarantees granted to the carriers.by the Convention. This principle 
appeared to him to be essential. He proposed the retention of the first part:: 
only of the Rio text and the deletion of the last part,. from the words "The -:z, 

‘total amount" , subject to whatever might be provided in Article 25. In his 34° 
opinion, this provision had no influence on the national laws, since it would. -: 
apply only in the case where the Convention would be applicable. .. ats e9it.. 

Mr. Deion (Netherlands) thought that it would be wise to restrict ==" 
the scope of Article 25A to the Jimits of liability. - tet 

pt 

Me, Booth (Canada) sunported the principle on which this article 
was baséd, for two teasons: First of all, for an equitable reason in favour = 
of the servants or agents concerned, and then, because the absence of such 8.3. 

-clause would permit a complete evasion of the provisions of the Convention pa 
| regard to the limits of liability of the carriers. i = 
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To say thet the pilots and crew members had no need of protection 
because they did not heve any assets seemed to him to be a very. poor reason. 
It seemed to him to be improper that the servant or agent should be liable for 
an amount higher than that which his ewployer might have to pay. 


with regard to the possibility of avoiding the limite and obtaining in- 
directly that the carrie> give compensation, he recalled that it was the current 
practice to include in contracts of employment a clause pursuant to which the 
servant or agent woold be indemnified for any claim brought sgainst hin. it 7 
would, therefore, be necessary only to sue the pilot and to obtain a judgment 
against him; the carrier would then have to reimburse his servant or agent 
under the contract of employment. 


- For these reasons, he endorsed the proposal to dnclude Article 254 
and he was ready to accept any amendment which would make this provision clearer 
and more certain. : ; j 


Pe pe ieee ln, SS ae 9 "pita Spee es 2. 
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« - Mr, Gémez Jara (Spain) thought that there were several erguments in 

favour of the retention of Article 25A as set out in the draft Protocol. First 
‘of all, there was 2 logical reason,: namely, the same regime shoule apply to 
-the carrier end his servants or agents. Moreover, there was a reason of neces- 
_ sity. _It was very important to cover the carrier and to protect him against 
claims vhich, by means of suits brought against his servants or agents, he 
would actually be called upon to bear. tee) . 


fe 


: It had been asserted that it would be better to leave it up to the 


national laws to settle this point. E that soluticn had the canger of a 
duality of regime, on the one hand, the .egime of the Convention, and,on the 
other, that of the national lav. Lastly, if the servant or agent were sued 
under a national law and if the carrier vere sued under the Convention, 
there would be a dovble indemnity, which this provision was precisely intended 
Ce ONOis Se) of ca Uy ates 6 Stas ‘ 


i 


a On the other hand, an argument had been brought forwerd in regard 
to the indispensable application of the penal code of a particular country. 
It bad been said that Article 25 covered injurious acts most of which fell 
-under penal law, and that there would consequently be a conflict between the 
penal provisions cf a State end the Convertion. But this argument was also 
valid when the carrier committed an injurious act. There was the same inter- 
ference, -and that did not prevent the Delegates ‘from defining the liability of 

- the cerrier in the Convention. If this were 85; the Convention referred to 
civil liebility and not to penal liability. - That expleined the necessity of 
Article 24, under the terms of which "in the cases covered by Articles 18 and 
19, any action for damages, however founded, can only be brought sudject to 

_ the conditions and limits set out in this Convention.” That emounted to saying 

-that even if there were a celict, the action in respect of civil liability 

~ arising out of the delict would have to be brought subject to the conditions 
end linits set out in the Convention. The exact application of Article 24, 
therefore, solved the problem as regards the carrier. It could be admitted 

‘without difficulty that this article would have the same effect with regard 
to servants or agents. . sil tbs BO. tT te gabe: mane e pep ew 

sy ores aa et ; ° 

4 ~Lastly, it had been proposed that Article 25A not include a reference 
- to the defences which were available to the cerrier. The Spanish Delegation 
was of the opinion that it was necessary to retain both the limits and the 
defences, and it considered that the last part of Article 254 should agree 
with the text of Article 25 which the Conference would adopt. 


ee 


Mr. Calkins (United States) was in favour of Article 25h, because 
this provision established an equitable and necessary principle. He vas prepared 
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to support the amendment proposed by the Delegate of Norway to exclude a reference . 

to defences. On the other hand, he considered that the limitation of liability : 
in favour of the servants or agents should be epplied only when they were acting 

within the scope of their employment. Therefore, he proposed to add: "acting ~~~: 

within the scope of his employment" after "a servant or agent of the carrier". .: ~-: 
*) Sgn ee a OL Cuueee i oer eT ear cae a ass, ‘ gee Basie SE Sr moe cP oe Saar ’ Sane 

wae. 4 pice te ee +, Sa ae tee) eg Bag rleomrie 7 SEtt Rigel ung see 

- Mr, Goodfellow (IUAI) approved the proposal of the United States Delegate 

but considered that the word "the" should be inserted before the word "damage" in - 

the last sentence of Article 254. Ria a st tee ete ee eee Be 
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__.- Mr. Ambrosini (Italy) recalled that he had. submitted a ‘proposal on 


subject which was under discussione- ~~ =< TRSLLS eo iT ES! 


eee 
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He! had always. thought that the Warsaw Convention regulated not only the ‘ 

/ liability of|the carrier, but, at the same time, that of his servants or agents, ' 
and especially for the simple reason that, in his opinion, the carrier and his ser-- 
vants or agents were, from the legal point of view, the same person. But the pilots 
had always sought a provision in this Convention which would clearly define their~* 
own legal situation which was reasonable and appropriate. That was why he was plead 
ing to-day again, as he had already dene before, in favour of this claim, and he *: 
referred to the proposal submitted on this subject by the Italian Delegation. (2 cou 
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He considered that it was necessary to introduce an article in the Con---- 
vention, and that this article should cover the situation of servants or agents = 
under ell the points of view expressed in the Convention vis-a-vis the carriers. - 
Mr. Gernault had warned against encroachments on the national laws. It was preci-~ 
sely to avoid the application of these national laws (of course, only from the poin 
of view of private law and not from the point of view of public or penal law) -.. - 
that the situation of the pilots should be entirely regulated. Actually, if a 
pilot were prosecuted as being responsible for a penal delict, there would also 
be a civil action which, pursuant to the various legislations, could be sub- © n 
mitted to an entirely different prescription. In order to offset this difficulty- 
the law applicable should always be the same, that is, the Warsaw Convention. 7. ‘+ 
This was the reason why the proposal which he had submitted omitted the begin- -: = 
ning of the text set out in the Rio Protocol: "If under applicable law eee". ~ = 
Sele ae etn te  geeter eee os OSS So Leese ses goa ae 
tea E ely mene ig wee. Seige sat 
The United States Delegate had proposed to insert in the article a refe-~ 
rence to the effect that the servant or agent should act within the scope of his = 
employment. He pointed out that this reference was included in the proposal which 
he had submitted to the Conference. ~ SO TM ta eae ct = * eae 
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He stressed the fact that the Itelian proposal was based on the principle 
that the liability of the servents or agents was covered by that of the carrier in 
every case, save where they had acted outside the scope of their employment and with 
intent to cause damage. : +t Aly 


— 


Mr. Wilberforce (United Kingdon) was in favour of including an article © 
concerning the liability of the servants or agents. ae 


“to 


ca 
In his opinion, there were two possible ayetens” The first wuld be to- 
say that the servant or agent wes lieble as a carrier under the Convention and wo 
have the benefits of the carrier's defences and limits of liability. The ! 
second would be to give the servant or agent only the benefit of the limits of 
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1) See II, 229. 


A 61 
Exhibit G Annexed to Plaintiffe' 
Supporting Memorandum of Law 


- 221 


Liability, and to leave outside the Convention the basis of his liability and the 
defences which would be available to hin. 


The first sentence of the text proposed in the Rio Protocol was actually 
a hybrid. It gave the servant or agent the benefit of the carrier's defences 
without making him liable in the same way 45 the carrier. That was 4llogical and 
eppeered to him to be a sufficient reason for accepting Mr. Alten's proposal to 
remove all reference to defences. The position would then be that the basis of 
‘the liability of the servant or agent and the defences available to him would not 
be regulated by the Convention. He hoped that the Delegates of Italy and France 
vould understand that the difficulties which they had raised would no longer exist 
since the article would deal only with the limits of liability. 
ba With regard to Mr. Ambrosini'’s remarks, he pointed out that 4+ would not 
be very equitable to exclude the limits in an action brought against the servants 
or agents, except in cases of wilful misconduct or when they had acted outside their 
authority. The servants or agents should be deprived of the benefit of the limits 
where they were guilty of such conduct as described in Article 25 of the Convention. 
In order to provide for this, it would be enough to adopt the second paragraph of 
Wro Alten's proposal. 207120 wen: ue ewer ar ; 
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— ~ He was opposed to the amendment proposed by the United States Delegation 
whereby the servant or agent would be deprived of the limits of liability when he 
acted outside the scope of his ewployment. In his opinion, the question whether 
liability should be limited or unlimited should not depend on whether or not the 
servant or agent hed acted within the scope of his employment, but rather on the 
nature of his conduct. It was not right that a servant or agent who had not acted 
negligently, should be deprived of his rights solely because he had not acted 
within the scope of his enploymente — Pe sie s cn ee 


Oe," 


ey a” 


: He was opposed to the proposal of Prazil to delete, from the second 
sentence of the Rio text, the reference to the total amount recoverable from the 
carrier and his servants or agents. He thought that this deletion would encourage 
the claimant in every case to sue the pilot as well as the carrier. ij 

= Briefly, he proposed to amend the beginning of the first sentence as 
suggested by the Delegate of Australia, to exclude any reference to defences as 
recommended by Mr. Alten,-and to adjust the last sentence so as to agr 

Article 25 without chenging that article. © Sa 


as Mr, Fedreire -( Portugal): considered that: a-principle limiting the lia+ 
fil-uad just, for the servant or, agent deserved 

‘the same protection es Therefore, the regimes’ governing their ‘Liability 

should be identical. lished, the carrier might 


Sind himself in a situation where liability could not epply. 
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oa In“his.opinion, the questiou-of defences which would “be available-to - 
vhe servant or. agent could-be left aSidec—-°-- eee et 


aI 


With regerd to the upsetting of the national systems of penal law, he 
pointed out that the Conference was very probably going to be led to epprove 4 
Principle of limited Liability which would apply to certain cases of negligence 
vhere there would be a criminal violation. The argument in question had not been 
Taised against this principle. Padeine canes an peg sere een ee meieatalees 
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He approved the amendment proposed by the United States Delegation to 
apply the principle of limited liability only in the case where the servant or. 
agent had acted in the course of his employment. ane are . : 


a*,..° 
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Me, Garnault (France) said that he vas not at all impressed by the non-. 
discriminatory cons’ derations of equity which had been invoked in favour of the :.- 
Rio text. If he could not subscribe to these considerations, it was particularly. 
because be saw from the text that the benefit. of the limitation -was_..going “ 
to apply without discrimination to those who were included in the crew and to -...,, 
those who, on the surface, by an inadvertence in the preparation of the mechanical 
elements of the apparatus, would be the authors responsible for the accident ee 
occurring during flight. . ‘ ee 


y eto B eesnre Sh eT. Se em eerst dite’ 
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~~" gas aim was that the text finally adcpted should not impose on national. 
and changes of principle in:the arrange- 
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Lastly, he was prepared to support the alternative proposal of PES 
The deletion of the benefit of the defences in favour of the servant or agant, ae 
would be a useful work, because that deletion would, at the same time, bring 
about the deletion of the difficulty raised by problems of prescription and 
jurisdiction to which he had previously referred. ? 
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It was necessary not to stretch the analogy between the situation of the 
servant or agent and that of the carrier. Under the Convention, the situation of, 
the carrier was harsh in certain respects, since it was based on a regime of pre. 
sumption of liability. The situation of the servant or agent, who would be sued 
in a distinct and personal manner, was altogether different, since he could’ bea " 
liable only on the proof of & fault on his part. : 


‘em, - Pa 


By way of compromise, he would forego requesting the deletion of Article 
25a, but it was necessary to delete at least the expression "all defences". “e 
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iia Cinterenne watenteds bys vote of 26 ta Js tt ie 
proposal of the Norwegian Delegation to delote Article XIV_of 
the craft Protocoh. - ere ae 


Tne Conference rejected, by 8 vote of 23 to 2, the 
text of Article XiV_proposed by the Italian Delegation, seconded 
by the Delegation of Egypt. ie Nese 


The Conference adopted, by a vote of 25 to 2, the alte 
native proposal of b ursuant to which the servants or agents 
mselves of the limits of liability, 


The Conference decided. bv a vote of 30 to O, that the 
end of Article *IV of the draft Protocol should be adapted to the 
text that the Conference woujd adopt for Article 25 of the Warsaw 
Convention. | 
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proposal of the United States Delegation to add the words 
"acti: thin the 5 is e mt" t 
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e Confere: adopt , vote 
Article XIV of the draft Protoce. ended bv 
mentioned decisions and referred it to the Drafting Con- 


rittee with 2 request that the Committee consider whether 
€ nnin f this art 8 i) afted in the wa 


proposed by Australia. (1 


(The meeting adjourned at 1245 hours) 
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thet the expressions "course of his enploymsnt® and "scope of his employment" 
vere exectly the same. However, he thought that the Conference was right tc use 
the traditional language, whick was, perhaps, a more accurate translation of the 
French text. 


Mr, Calkins (United States) agreed entirely with what Mr. Cooper hed 
‘just said. 


s % placed before the meeting the *ext of the following re- 
draft of Article 25A prepared by the Delegate of New Zealand: 
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"(1) If in the case covered by Articies 17, 18 and 19 
an action for damages is brought against a servant or agent of — 
the carrier, the limits of liability specified in Article 22 shall 
apply; provided the damage resulted from an act or omission within 
the scope of the exployment of the servant or agent. The aggregate 
of the amounts recoverable from the carrier, his servants or agents 
together, shall not exceed the amount which could be recovered from 
the carrier under this Convention. a 


-"(2) Paragraph (1) shell not apply if it is proved that 
the damage reshlted from an act cr omission of the servant or agent 
done with intent to cause damage or recklessly end with knowledge 
that damage would probably result." : 


a x 1s ewe 


= Me. Feller (New Zealand) pointed out that he did not particularly like, 
-in the text of the Drafting Committee, the words "demage ccntemplated by this 
Convention" end the words “when his act or omission comes within the previsions 
of Article 25". If the Conference were preparing an amendment to the existing 
Convention, -then it should try to have the amendmeat in the wording end spirit 
“of the Convention. - In his draft, ke had used mainly words which appeared 
in the existing text of Article 24 of the Convention which said: "In the cases 
covered by Articles 15 and 19". He had elso used and repeated the words in the 
t of the new Article 25. _ -. Sais . 


= : is teas = ime ue = 
- “7 o- Vale = -- al eee an tere 
: fputsabeg oat ae cites . 
tees OF Ewe = EMI. Celiha pies de aE aed agin oe 28 = 
fe S09 ei + = : 
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; "Mr, Celkins (United States) said that the reason for the wording 
"If an action for damage contemplated by this Convention" was that no case of an 
action in tort ageinst a servent or egent was governed by the Convention, which 
related to the liability of the carrier towards passengers and shippers. What 
irticle 258 envisaged was damege of a type coves’ vy the Convention. He had recom 
mended that the words "of the type” be inserted between the word "damage" and the 
word "contemplated" in Article 25A, but these words had been considered by the 
other members of the Drafting Committee to be superfluous. i 


ae _— 


: - The New Zealend preposel referred ‘to cases covered by Articles 17, 18 
end 19. But this would cause some difficulty, since some cases involving servants 
or agents were never coverea by the Convention. The cases he had in mind were the 


direct actiozs under tort-lav-againet servants or ‘agents. 
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2 (Israel) said thet the emmeratior of Articles 17, 18 and — 1 
19 only in the New Zealand proposal vas not desirable sirce, 4f only these. 
articles were mer and if other articles of tre Convention 
were applicable, 
of Article 


specif. 
what had been decided to PURSE 


T. Mee Wilberforce (Inited Kingdom) 
Committee was ambiguous dn the use of the words " 
available to the carrier under thig Convention". ; 
that either the text referred to Article 22, without ssying 80, 4n.which case .~ 
the Conference should accept the New Zeelord clarificetiorn of & specific ref-"2" 
erence to Article 22, or that it referred to the availability of limits to the: 
carrier, thus referring to Article 3, for exemple. Article 3 said that. the &:. 
carrier should not be entitled to avail himself of th» limits if he did not. -. 
4ssue a ticket. Therefore, supposing the carrier did not issue a ticket, was. ~ 
the servant entitled to avail binself of the limits of liability? His Delegatica 
felt that the servant should ve so entitled and, if 62, the New Zealand amencret 
should be accepted. If rot, the existing text should be clarified to make the~ © 
contrary clear. 2 win Sig gf ieekian z 
} see es, a 

He considered as absurd the last sertence cf Article 25A prepared by .. 
the Drafting Conmittee, namely: "The provisions ef this article cannot be = = 
invoked by a servant or agent whan his act cr omiasion cones within the pro-.-_ 
visions of Article 25." One of the provisions of the last part of Article 25. = 
was that the servant or agent must be acting within the sccpe of his _employnect. 
It could not be a condition of unlimited liabilsty to show that the servant or “ 
agent was acting within the scope The Conference should: -~:** 
accept the New Zealand text which stated that only ettractes | 
unlimited liability, if he acted with insent ac knowlecge *, 
bably result. ‘ FR 


~- 


a iy al ‘ ag sh "we 


- . on wats 
Me, Stalder (Svitzerland) said that the sptent of Article 254 was 
give the servants or agents the benefit of the sane privileges 438 those enjoyed ; 
py the carriers. But the text of the Urafting Coumittee did not express ‘this 
intention exactly. The servant or agent enfoye2 only a part of the privilege : 
enjoyed by the carrier. He kmew that the Conference had taken a decision along ~~ 
these lines, but a correction was needed. The text presented by the Drafting ~~" ° 
Committee stated that the servant or ugent would "be entitled to avail himself ~ 
of the limits of liability which were available to the carrier under this Com 
vention". He felt it was necessary to be logical and extend this right of the - 
servant or agent to the case where the carrier was not liable st all. Therefor 
the text should be: "... be entitled to avail himsel® of the possibilities of ” 
excluding iiaoility and of the limits of liability which ere available to the 
carrier under this Convention". Pe Page 
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(New Zealand) accepted a suggestion of Mr. Drion (Netherlands) 
that the first part of the New Zealand proposal should begin with the words: "If 
an action for damage for which the carrier 4s liable following the provisions of 
this Convention is brought". 


Mr, Calkins (United States) said that, while his Delegation had the 
greatest sympathy and desire to afford pilots and other operating personnel who 
might be liable, 4 limitation of liability, it was only when the desire to 
protect the pilot against unlimited liability was joined to the avoidance of 
a circumvention of the limitation provisions (that is, through 4 suit brought 
egainst the pilot end for which the carrier himself was responsible because of 4 i 
contract between himself and the pilot) that Article 254 could be considered 
to be a useful provision. There should be no Limitation of the tort liability 
of the servant or agent apart from the second consideration. The Convention 
was designed primarily to regulate and govern the liability of the carrier to 
passengers and shippers. Article 254 should not be concerned with the single 
motive of protecting the servants or agents. -°~ 


‘In the case mentioned by the United Kingdom Delegate, where, because 
of failure to deliver a ticket, the carrier would have unlimited liability, 
there was no need for bringing the second element into pley, as the provision 
for the non—-circumvention of the Convention would not bave a particularly good 
effect under these circumstances. ite ea 


With regard to the suggestion of the Swiss Delegate, he pointed out 
that the Conference wes not drafting a tort convention giving the employee 
additional defences to those he normally kad under applicable law. The employee, 
should continue to be lieble under applicable law. 


Mr, Riese (Federal Republic of Germeny) agreed that it was necessary 
to avoid excluding actions which were not based on Articles 17, 18 end 19. 
Therefore, a reference to specific articles should not be included at the 
beginning of Article 25A. 


he "He did not agree with the Netherlands proposal to speak of "damage 

for which the carrier is liable", because the article did not say that the 
cerrier must be liable. It was quite possible that the cerrier might exonerate 
himself pursuant to Article 20 anc that the plaintiff might then oring an action 
against the servant or agent. Therefore, the words in question might read: 

"The matter in respect of which the carrier 4s, or could be, or would be lieble". 
It wes a matter for the Drafting Committee to settle..-~ . ; 


ae : . 
8 = > emt 


Swe tae ee a 
Sle. SD wet. -~ owe wer 
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Mr. Drion (Netherlands) said that Mr. Riese had said that Article 254 
would also apply in cases where the carrier himself would not be liable. He 
(Mr. Drion) felt that the Conference hed elready teken a decision that that should 
not be so. The reason why the Conference had voted as it did, when adopting ' 
Article 254, was to easure.that.passengers coulé not get around the provisions 
of the Convention by suing the servant or agente 


toes 
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en (Norway) found the words "damage contemplated by this 

’ Convention" satisfactory. He wanted to know why the Drafting Committee had 

omitted the reference to the obligation under national lav. It was not the ~~ 
Convention, but theapplicable national law, which determined the con- — se 
ditions of liability of the servants or agents. The only object of Article =. 
254 was to give the servant or agent the benefit of the same limitations of wy 
liability as provided for the carrier. é : ne wen. 


“=. #4 se eres sien a es be ie at 
<a Saak Ss Sa ee : wer 8 Tye 
roe 


Mr, Loaeza (Mexico), Chairman of the | 


ieee pe ae or ania : wie e's 


been considered better not to mention the national law expressly. — 


BaD rg oedimtee Sr Liar tgs Lew. c 
Mr, Calkins (United States) said that there was no idea that a suit”. 
could be brought against servants or agents unier the Convention, since the *. .*- 


Convention did not provide for any sort of tort action. Therefore, the reason ¢ 
why the phrase “applicable law" had been deleted was to avoid the question as’ ~ 


to whether, in fact, the law might be applicable. se nice 


’ 


The President announced that it had been agreed by the German and © ‘“; 
Hew Zealand Delegations,.that there was no difference in their respective views. 
Mr, Wilberforce (United Kingdom) said that the Conference had to= -': 

(1)"s the servantoragent entitled to the limits” 


of liability in eve 
(2) 


rar 


Mr. Rinck (Federal Republic of Germany) said that the first ether 
native might be worded as follows: "Is the servant or agent entitled to avai?” 
himself of the limitation even if the carrier, his master, cannot avail him .~ 6 
self of 1%?" en ee sie cope fee Ae aot 


Mr. Celking (United States) said that if the Conference mede the limite 
tion of liability available to the servants or egents when such limitation was .. 
not aveilable to the carrier, for torts committed under national law, this would. 
make it much more difficult for a number of Siates to ratify the Convention. = 

‘ ; =f aig ae 
The Conference adopted a propossl of Mr. Garnault (France) > 
to postpone further discussion on the questions formulated by the 
United Ringdom until they could be presented in writing. 
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The Conference referred. 
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"In order thet Article 40 of the Warsaw Conventicn 
may be in conformity with and uniform with Article 36(2) of 
the Rome Convention and the definitioa of *territory® in 
Article XVII of the draft Rio Protocol, the Letanese Delegation 

_proposes that the article be amended as follows: 


'The High Contracting Parties may at the time 
of deposit of their instrument of ratification or adherence, 
declare that their acceptance of this Convention does not 
apply to any one or more of the territories for the foreign 
relations of which such High Contrecting Parties are respon- 
sible. ** etal : ; 
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I (Denmark) said that, in Article 6(3) of the Warsaw Convention, 
4t was said that: “The cerrier shall sign on acceptance of the goods." Articles 9 
of the Convention said: ii ; j 


eng 
‘| = 


"If the cerrier accepts goods without an air consignment 
note heving been made out, or if the air consignment note does not 
contain all the particulars set out in Article 8(a) to (4) inclusive 
and (q), the cerrier shall not be entitled +o avail himself of the . 
provisions of this Convention which exclude ar limit his liability." 


ay ty yt res dae eo’ 


’ 
ny 


On the previous day, the Conference had sdopted the following new wording for 
Article 6(3): 


— - "The carrier shall sign prior to the loading of the cargo 


es cargo without an 
air waybill". t that is, 
between the loading and the commencemen 
that the rules of Article 18 would apply in ‘this case.-But, if that were 
correct, Article 9 should reac: “If the carrier carries cargo by air without 
an air waybill"., A better way of expressing this idea would be to say in 
Article 9: "If the carrier receives cr board the aircraft cargo without an 
air waybill", Then there would be no gap between the loading and the com 
mencement of carriage. 


se (Federal Republic of Germeny) end Mr, Drion (Netherlands) 
supported Mr. Iuul's proposal. 


wre ys ; ad ~ 
——- - - 


(1) See 1, 122-128. 
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Mr. Ambrosini (Italy) said tha 
the air waybill should be signed prior to the loading of tee cargo. Meanwhile, - 
‘he cargo could be in the custody of the carrier without the consignor having” ~ 
any document to prove the handing over of the cargo and the contract which he. - 
was going to enter into. But there was Article 18(2) of the Convention which~.. -, 
read which read as folloves: eo ia a ia ate islet 


oe ee eee 
the meaning of the preceding 


=— 
a 
Loe 


How, cle 18 must appiy, . 
that is, 

waybill had. not 

contradiction be 


Rig ee - 


fac a ie vi es ae +e re Sl ch apr 
Mr. Riese (Federal Republic of Germany) said that Mr. Ambrosini was |. ”; 
right. According to Article 18, the carrier was liable as soon as he took the pes 
cargo.in charge and as long as an air waybill had not been made out he would have: 
unlimited liability accarding to the provisions of the Convention. % seemed ~~. 
to be senseless to submit the carrier to unlimited liability in respect of. the23 
period of tine during which he had the cargo in charge, the cargo not having ‘~. 
been loaded on board the aircraft. If, for example, the cargo were carried by.:.’ 
automobile from a town to the aerodrome, or even if the cargo were in-a warte}-~:5; 
house, and dacage resulted, there was no reasor for subjecting the carrier to 
unlimited liability. Unlinited liability should apply only in the case where . 
the carriage had been effected by an aircraft without an air waybill having “7: =. 
been made out. Since, as the Observer fron 141A had said, the carrier should 3 3.2: 
be given the possibility of making out the air waybill later on and af signing "°-. 
4% only at the time of loading of the cargo, it was necessary to cover the ..= of- 
period of time between acceptance of the cargo and the loading of it. on board.~"s 
the aircraft. The difficulty could be settled by including at the beginning of =. 
Article 9 the words: "If the carrier loads the cargo on board the aircraft 97% 
without an air waybill having been made out". Only ther would unlimited or a 
liability begin to epply if the air waybill bad not boen made oUte eat 


is Ca, 


The Conference then decided to refer Articie VII of the 


f the Convertion =~ to the Dra 


le 9 spplied to the case wnere - ... -r Es 


aircraft wif 


(The neeting adjourned at 1310 hours) 
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THIRTIETH MEETING 


(Sunday, 25 September 1955 at 1430 hours) 


President: Mr. D. Goedhuis 
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x h = t (Continuation 
discussion) : 


The Hresident pointed out that discussion would contime on the 
questions of principle to be decided in respect of Article 25A, these questions: ~*: 
having been presented by the United Kingdom Delegation at the twenty-ninth mseting, 


Mr, Alien (Norway) proposed the following new text“Yor Article 25A: 
"), If under applicable lav a servant or agent of the . 
carrier, acting within the scope of his employment, is liable for 
damage contemplated in this Convention he shall, in an action i 
, brought against him in the territorv of a High Contracting Party, 
be entitled to avail himself of the limits of liability provided 
for carriers in Article 22, unless he has acted as contemplated in 
Article 25. pa all ncaa et at 
"2, If also the carrier or two or more of his sarvants 
or agents are liable for the same damage the clairant shall not 
be entitled to a total compensation in excess of the limit, unless - 


the liability of any of them is unlimited.” Soc Feats 


The text proposed hy the Drafting Committee had left out the refer- ~~ 
ence to the application of the national law although the Convention dealt only 
with the liability of carriers. : =. Pe ee ae 

The first paragraph of the Norwegian proposal dealt with the liabi-  ... 
lity of the servant or agent and the only benefit which he had was that he could “> °-" 
invoke the limits provided in article 22. Tne servant or agent was not a party 
to the contract of carriage and therefore could not invoke other defences 
which were open to the carrier according to the Convention or Protecol. It 
was possible that a servant or agent might be liable in tort, although the 
carrier would be free of liability... : ee x : 


In the case of the second paragraph of the Norwegian proposal which iY. 
contemplated the liability of several defendants, only the defendant whose = 
liability vas unlimited would have to pay an unlimited amount, while the other - ~ 
defendants would only be liable to cover the damage up to the limit. as Si 


Mr, Garnault (France) 
of the alternatives set out in the United Kingdom proposal, since it was 


including in the Convention an article governing the liability of servants or 
agents. 


(1) See I, 342 
(z) Soe Il, 122-128 
(3) See I, 354 
(4) See Il, 235-236 
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With regard to the first alternative, it was possible thet the servant 
or agent might be sued in a jurisdiction entirely separate from that which was 
competent to judge the liability of the carrier and that the servant or agent 
might be obliged, in order to invoke the limits of liability, to prove that the 
carrier himself was entitled to invoke tho linits under the Convention. Mean- 
while, the carrier might be sued in another jurisdiction, that is, one of those 
provided hv the Convention. Under there circumst.nces, how could the jucguent 
concerning thé Mebility of on cbsent cerrier rencered ‘in the court in which 
the suit wes brought eceinst the servent or-sgent be reconciled with the 
separete judgment which would be mede in regard to this metter by snother court 
in the case brought egainst the carrier under the Convention? 


He had thought thet it had been the intention of the Conference to 
protect the limit rather than the servant or agen*, But, the second alternative 
which gave the servant or agent the benefit of tne limit of liability even where 
the cerrier was not entitled to the linit, seemed to protect the gervants or 
agents, even where they did not merit such protection. For example, the servant 
or agent on the surface, who took: no aerial risk and who, by his negligence, 
might have caused the accident, would be protected. He would be able to invoke 
a limitation of liability without the situation of the cerrier being considered. 
To give servants or agents on the surface such protection would constitute a 
serious interference with the system of liability of the servants or agents of 
air carriers. ae 


eS | 
° ae 


~ ‘As far as Mr. Alten's proposal was concerned, he thought that it 
presented the sane difficulties as the second alternative of the United Kingdon 


proposal. 


ir. Wilberforce (United Kingdom) pointed out, in response to a question 
of the Iresident, that both the Norwegian test\-wandthe New Zealand text'< in 
effect adopted the second alternative of the United Kingdon proposal. 


copes). 2 


~r. Calkins (United States) gave the example of an eircreft piloted by 
an employee of e carrier. That aircraft might be carrying Warsaw passengers, 
non-Worsaw passengers and domestic passengers. Aboard that aircraft there night 
be a Warsaw passenger whose ticket might be defective in ‘the sense of Article 3 
and, therefore, the liability of the carrier towards that passenger would be un- 
linited.. Three situations would arise: (1) The liability of the carrier would 

be limited because of the Convention; (2) his liability would te unlimited 
because of the Convention; (3)-the Convention wovld not deal with the carrier's 
liability. - Unless the Conference wished to change the basic character. of the 
Convention, all it could do was to 4nclude a provision with respect to Articie 
25A which related to the first case, that is, where the carrier's liability was 
limited and cerriage under the terms of the Convention wes involved. The Norwegian 
text would go as far'as the second case, where the ticket was not in order and 

the carrier had unlimited liability end might even extend to the third case cf 
non-Warsew carriages? 97 © ee. POA VN Melony ie wii 

7 The Conference sho not adopt a text which would go beyond the Rio 
text of Article 25A which vas carefully limited to the defences and linits of 
liability which were available to the carrier and not to a carrier. - ~~ 


(1) See I, 358 
(2) See II, 233 
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Mr, Riese (Federal Republic of Germany) said that the object.of .-°: i 
Article 25A was only to guarantee the servants or agents & certain measure of ©. - 
protection where those suffering damage brought their actions not against the < 
carrier, but against the servants or agents. Such actions would be in tort, on 
since there would be no contractual relationship between the claimant and the ~- 
servants or agents. These actions would also be under national law. Since -. 
actions in tort were involved, there was no reason for restricting the rule, -::> f 
of Article 254 along the lines of the first alternative proposed by the United :°." 
Kingdom Delegation. Thus, if the carrier were subject to unlimited liability =< 
because he had not delivered the passenger ticket, that was no reason for impos-"- 
ing unlimited liability on his servant or agent. aan 


PS 


Sb bE wee a eer ees! © ~ siete 


‘second alternative gave an unjustifiable +--. 


protecti the servant or agent would be subject to. 
unlimited liability if fn Article 25... ‘He -was 
in favour of the second alt 
thought that the Norwegian 
than the present text. ‘ 


ase gris OEY = 


Mr, Alten (Norway) stressed that, in an action against a servant or on 


of the carrier, there was no question of the liability of the cerrier. There was 
only the question of the liability of the servant or agent in tort according to 
the applicable law. The intention was that the servant or agent should have the 
benefit of the limits accorded to carriers. It was not a question of whether the 
cerrier himself could claim this benefit. eC ee 
The rule expressed in the second paragraph of the Norwegian proposal” < 
would fail if the actions were brought before courts of different States which did 
not reciprocally recognize the binding force of their judgments. _ <-* Se eo 
oe os i2cfebe test 


. . oo Ce Le Rg ee ra - 
vr, Ambrosini (Italy) said that Mr. Alten's text envisaged acts whichs > 
were outside the scope of the Convention, ‘That text made a reference to eg 
national laws. But the Convention dealt with contracts for air carriage from = — 
the international point of view and he wondered, therefore, why such @ text. 
should be included in the Convention. Moreover, he found it rather strange:.to°. 
give the pilot the benefit of entitlement, on the basis of the Convention, to 
the limits of liability while, for example, under Itelian or French lew, _the_* 
pilot did not have the Ytzght to limited liability. There were two very clear: © 
alternatives: Either to have an article on servants or agents which subjected : 
them entirely to the provisions of the Convention, or to eliminate completely ~ 
this provision from the Convention. ‘ t wwe 2 
; Ae : sey AOL Te 
‘ Mr. Foulton (Australia) said that the question before the Conference 
already been resolved in principle. He did not agree with Mr. Riese's statemen* 
that the purpose of the article was to protect the servants or agents. Its s 
purpose was to prevent the breaking of the carrier's limit by means of the device 
of suing the servant or agent in cjrcumstances where the latter might be under & 
right to be indemnified by the carrier. It was purely fortuitous that the article 
might, therefore, confer substantial benefits on the servants or agents of the 
cerrier. wr ills 
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His Delegation supported the first alternative proposed by the United 
Kingdom Delegation. 


Mr. Calkins (United Stetes) agreed with Mr. Poulton's statement that 
Article 25A had been inserted in the Protocol to protect the carriers’ limits. 
Everyone knew that the contracts between carriers and pilots required the car- 
riers to indemnify the pilots in the event of suits brought egainst the latter. 
Such contracts hed the effect of permitting an indirect escape from the limits 
of liability through suits against pilots for which the carrier was fully respon- 
sible. It was not the intent that the provision in the Rio Protocol broaden 
the Convention so as to give limits of liability to pilots. Even if the second 
alternative were adopted, it would not give limits of liability to pilots, 
because international carriage that fell outside the Convention would etill be 
subject to unlimited liability. In view of the foregoing, the first alternative 
should be accepted. Pe eee ome a's 


- 


Mr, Wilberforce (United Kingdom) pointed out that the aim of the Con- 
ference was to prevent an ind ct breaking of the limits through suite brought 
ageinst the pilot. The Conference had, din effect, already taken a decision in 
repard to the first alternative, since it had decided that the servant or agent 
vas to be’entitled to tho benefit’ of the limit only when he was acting within 

the scope of his employment. That seemed to be an indirect recopnition of the 
fact that the article was to-apply only to cases in which the carrier would 
otherwise be liable. ‘If that were not 80, there would be no sense in imposing the 
restriction, if the cbject were merely to protect the pilot, One would protect 
him in any case whether he was liable cr not. Therefore, this was a reason for 
seying that the Conference had already decided in favour of the first alternative 
of the United Kingdom proposal. 


¥ 


£ Mr, Roxas (Philippines) seid that there was no reason to vote for 
either of the alternatives of the United Kingdom proposal. It was a cardinal 
principle of the law of principals end agents that the liability of the agent 
was measured by the liability of the carrier himself under the rule that the 
liability of the principal was the one thet governed. 

=. = tee oe es ee ee Meee a6 - 2 we 


er a tre a aed 7 Sar 
+> tir. Riese (Federal Ropublic of Germany) understood that tho intention 

of the article was to protect the carriers. But it should not be furgotten that 
the consequence of this vas that a pilot would be personally responsible to the 
extont of his whole property by the more fdcet that the cerrier hed forgotten to 
deliver a ticket, while the sane pilot would not be:subject to unlimited liability 
eventhough bios national lav did not admit timits, beodause his carrier was subject 
to limited lisbility. "oo... ..,. bts. ae . : 


"The Conference edopted. “hy 2 vote of 1A to 7, the solution 
‘ sucpestea in the first elternstive of the questions of principle 
presented by the United Kinrdem Delezetion.. 


e ada a a ° ’ =. 


The Conference decided that, in view of this decision, the 
Norwerien propose) should not be considered any further. ag 


The Conference err j bin C ittee th 
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H--ALEXANDRE V. E.A.L. OPINION ANNEXED TO 


PLAINTIFFS’ SUPPORTING MEMORANDUM OF LAW 


17,844: 


Aviation Cases 
Alexandre v. Eastern Airlines, Inc. 


Number 376—46 
11-86-65 


RAYMONDE ALE}.ANDRE and ANDRE ALEXANDRE v. EASTERN 
AIRLINES, INC. and AMERICAN AIRLINES, INC. 


United States District Court, Western District of New York, September 15, 1965. 


HAGUE PROTOCOL—RATIFICATION FAILURE—PERSONAL INJURIES. 
Failure of the United States to ratify the Hague Protocol to the Warsaw Convention 
prevents the application of the Protocol by the New York cous. Therefore, the Protocol 


was not available as an afizmative defense in 


an action by French nationals who sought 


to recover for personal injuries incurred when a loading ramp at a U. S. airport collapsed 
while the passengers were boarding a domestic charter flight which nad originated and 


was to terminate in France. 
Back reference: § 17,303.82. 


Miller, Bouvier, Kratzer & Ulsh, and Gerald Bouvier, Buffalo, New York, for 


Plaintiffs. 


Adams, Brown, Starrett & Maloney, and Arthur J. Maloney, Buffalo, New York, for 


Defendants 


[Statement of case] 


Henperson, District Judge: The plaintiffs 
move to strike the defendants’ sixth affirm- 
ative defense which is based upon the 
applicability of the Hague Protocol. 

This is an action for personal injuries 
sustained on August 29, 1964, at the Greater 
Buffalo International Airport when the 
plaintiff Raymonde Alexandre ascended a 
Joading ramp, owned and managed by the 
defendant American Airlines, Inc., to board 
a chartered aircraft, owned and operated 
by the defendant Eastern Airlines, Tic:, 
and the ramp collapsed. The piaintiffs are 
French nationais and at the time of the 


accident were traveling as part of a sched- 
uled circular group tour with its place of 
origin and destination in France. Jurnisdic- 
tion is based upon diversity of citizenship. 


{Applicability of Hague Protocol) 


No authorities have been found or called 
to the court's attention which substantially 
aid in resolution of this question. However, 
in the court’s opinion, the courts of the 
State of New York would not apply 1 
Hague Protocol in ligh. of the failure of 
the United States to ratity the Protocol. 
Accordingly, the motion to strike is granted. 

So ordered. 


UNITED STATES OF AMERICA v. THE STATE OF 
WASHINGTON and WENAIRCO, INC. 


THE STATE OF WASHINGTON v. THE UNITED STATES 
OF AMERICA 


United States Court of Apoeals, Ninth Circuit, October 19, 1965. 
AIRCRAFT ACCIDENT—COLLISION WITH AERIAL SPAN—NEGLI- 


GENCE.—While ct the time of an aircraft 


collision with a 5)0 foot high power line there 


was no warning device suitable for attachment to the electric conductor lines, but there 
was a marker in existence which could have been attached to the higher ground wire 
and which might have aterted airmen to the danger of the conductor wires below, the 


failure to install the available warning marker constituted negligence. 


x 


COLLISION WITH UNMARKED POWER LINES—PILOT’S CONTRIBU- 
TORY NEGLIGENCE.—The pilot of a small aircraft was contributorily negligent in 
a collision with high altitude power lines even though such lines were unmarked, because 
the pilot was familiar with the area and with aeronautical charts which contained a 


warning of the presence of the lines. 


Frank R. Freeman, Carroll D. Gray, John L. Bishop, and Frank M. Potter, Jr., 


for the United States of America. 


John J. O'Connell, R. Ted Bottinger, and Basil L. Badley, for the State of Washington 
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No. 4493. CONVENTION! ON DAMAGE CAUSED BY FOR- 


DN 7 OCTOBER 1952 


The States signatory to this Convention 


Moved by a desire to ensure adequate compensation for persons who suffer 
damage caused on the surface ty forcign ai-craft, while limiting in a reasonable 
manner the extent of the liabilities incurred for such damage in order not to 
hinder the development of international etvil air transport, and also 


Convinced of the need for unilying to the greatest extent possible, through 
an international convention, the rules applying in the various countries of the 
world to the liabilities incurred for such damage, 


‘Have appoin -d to such effect the undersigned Plenipotentiarics who, duly 
authorised, have agreed as follows : 


CHAPTER J 
PRINCIPLES OF LIABILITY 


” Article 1 o 


1. Any person who suffers damage on the surface shall, upon proof only that the 
damage wa8 caused by an aircraft in flight o1 by any person or thing faljefg there- 
from, be entitled to compensation as provided by this Convention, evertheless 
there shall be 1.0 right to compensation if the damage is not a grfect consequence 
of the incident giving rise thereto, or if the damage results ‘om the mere fact of 
passage of the aircraft through the airspace in conformprY with existing air trafic 
regulations. 


2. For the purpose of this Convention, an grfcraft is considered t> be in fiight 
from the moment when power is apple the purpose of actual take-off until 
the moment when the landing run epdS. In the case of an aircraft lighter than 


3 In accordance with article 39% the Convention came into force on 4 February 1958, the 
ninetieth day after the deposit the fifth instrument of rat’ fication, as between the foilowing 
States on behalf of which tpe“instruments of ratifcation were deposited with the International 
Civil Aviation Orgamizatiosi on the dates indicated below : 

23 February 1954 i March 1957 
16 January 1956 6 November 1957 
19 February 1957 


Luxembourg 
In a ion, in accordance with article 34, the Convention came into force with respect to 
Ecwa: on 11 August 1958, the minetietb day after the deposit of its instrument of adherence 
op M May 1958. 
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ee 
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see nigra 
air, the expression *“in-flight—_relates to the period from the moment when it 
Decomes detached from the-surface until 3f becomes again attached thereto. 

enn nares rn 


Article 2 


1. ‘The liability for compensation contemplated by Article 1 of this Convention 
shall attach to the operator of the aircraft. 


2. (a) For the purposes of this Convention the term “operator” shall mean the 
person who was making use of the aircraft at the time the damage was caused, 
provided that if control of the navigation of the aircraft was retained by the 
person from whom the right to make use of the aircraft was derived, “/bether 
directly or indirectly, that person shall be considered the operator. 


'(b) A person shall be considered to be making use of an aircraft when he is 
using it personally or when his servants or agents are using the aircraft in the 
course of their employment, whether or not within the scope of their authonty. 


3. The registered owner of the aircraft shall be presumed to be the operator and 
shall be liable as such unless, in the proceedings for the determination of his liability, 
be proves that some other pevson was the operator and, in so far as legal proce- 
dures permit, takes appropriate measures to make that other person a party in 
the proceedings. 


; Article 3 : Lo 


a 


If the person who was the operator at the time the damage was caused had 
not the exclusive right to use the aircraft for a period of more than fourteen days. 
dating from the moment when the right to use commenced, the perso: from whom 
such right was derived shall be liable jointly and severally with the operator, 
each of them being bound under the provisions and within the limits of liability 
of this Convention. 4 


= Article 4 
If a person makes use of an aircraft without the consent of the person entitled 
to its navigational control, the latter, unless he proves that he has exercised due 
care to prevent such use, shall be jointly and severally liable with the unlawful 
user for damage giving a right to cc mpensation under Article 1, each of them 
being bound under the provisions and within the limits of liability of ‘his Con- 
vention. zi 


i A rticle 5 


Any person who would otherwise be liable under the provisions of this Con- 
vention shall not be liable if the damage is the direct consequence of armed con- 
flict or civil disturbance, or if such person has been deprived of the use of the 
aircrait by act of public authority. 


No 4493 
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= Article 6 


1. - Any person who would otherwise be liable under the provisions of this Con- 
vention shall not be liable for damage if he proves that the damage was caused 
solely through the negligence or other, wrongful act or omission of the person 
who sufferssthe damage or of the latter's servants or agents. If the person liable 
proves that the damage was contributed to by the negligence or other wrongful 
act or omission of the person who suffers the damage, or of his servants or agents, 
the compensation shall be reduced to the extent to which such negligence or 
wrongiul act or omission contributed to the damage. Nevertheless there shall be 
no such exoneration or reduction if, in the case of the negligence or other wrongful 
act or omission of a servant.or agent, the person who suffers the damage proves 
that his servant or agent was acting outside the scope of his authority. 


2. When an action is brought by one person to recover damages arising from 
the death or injury of another person, the negligence or other wrongful act or 
omission of such other person, or of his servants or agents, shall also have the 
effect provided in the preceding paragraph. 


Article 7 


When two or more airctaft have collided or interfered with each other in 
fight and damage for which a right tc compensation as contemplated in Article 1 
results, or when two or more aircraft have jointly caused such damage, each of the 
aircraft concerned shall be considered to have caused the Gamage and the operator 
of each aircraft shall be liable, each of them being bound under the provisions and 
within the limits of liability of this Convention. 


4 


Article 8 


The persons referred to in paragraph 3 of Article 2 and in Articles 3 and 4 
shall be entitled to al! defences which are available to an operator under the provi- 
sions of this Convention. : 


—_—>- ne nd 


Article 9 


Neither the operator, the owner, any person liable under Article 3 or Article 4. 
nor their respective servants or agents, shall be liable for damage on the surface 
caused by an aircraft in flight or any person or thing falling therefrom otherwise 
than 2s expressly provided in this Convention. This rule shall not apply to any 


such person who is guilty of a deliberate act or omission done with intent to cause 
damage. 


Article 10 


Nothing in this Convention shall prejudice the question whether a person 
liable for damage in accordance with its provisions has a right of recourse against 
any other person. 


No, 4493 
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Nae: 7305, CONVENTION,’ SUPPLEMENTARY TO THE 
WARSAW CONVENTION,? FOR THE UNIFICATION OF 
CERTAIN RULES RELATING TO INTERNATIONAL 
CARRIAGE BY AIR PERFORMED BY A PERSON OTHER 


i % NTRACTING CARRIER. SIGNED AT 
UADALAJARAJON 18 SEPTEMBER 1961 


The States signatory to the present Convention 
Joting that the Warsaw Convention does not contain particular rutes 
relating, to international carriage by air performed by a person who is not a 
party to the agreement for carriage 2 
Considering that it is therefore desirable to formulate rules to apply in such 


circumstances . 
Have agreed as follows: 


* 
ra Article J 


In this Convention > 


a) ‘Warsaw Convention” means the Convention for the Unification of 
Certain Rules Relating to Int@enational Carriage by Air signed at Warsaw on 
12 October 1929,? or the WarsawConvention as amended at The Hague, 1955, 
according to whether the carriage urder the agreement referred to in paragraph 6) 
is governed by the one or by the other, 


b) “contracting carzier” means a person who as a prin’ ’ lal makes an 
agreement for carriage governed by the Warsaw Convention with a passenger 
or consignor or with a person acting on behalf of the passenger or consignor; 


\ 
43m accordance with article XIII (1), the Convention came into force on 1 May 1964, the 
ninetieth day after the date of deposit of the fifth instrument of ratifieation, in respect of the follow- 
ing States which deposited their instruments of ratification with the.Government of Mexico on* 
the dates indicated ; 2 
Mexico . 962 
United Kingdom of Great Britain and Northern ; 
4 September 1962 
1 November 2962 


24 January 1943 
Switzerland 1 February 1964 


Subsequently, the Convention entered into force in respect of the Netherlands and the Federal 
Republic of Germany on 25 and 31 May 1904, respectively, the said States having deposited their 
instruments of ratiication on 25 Februsry and 2 March 1964 respectively. 

3 Leazue of Nations, Treaty Senes. Vol. CXXNVIL p. 11; Vol. CNLUL, p. 393, Vol. CXLVITI, 
p. 355: Vol. CLVI, p. 258; Vol. CLX, p. 418; Vol. CUXIV, p. 395; Vol. CLXNIT, p. 425; Vol. 
CLNXVH, ». 420; Vol. CLMNNI, p. 397; Vol. CLNXAYV, p. 406; Vol. CXCIIT, p. 273; Vol. 
CXCVI, p. 422, and United Nations, Treaty Senes, Vol. 261, p. 423, and Vol. 266, p. 4+4. 

* United Nations, Jreaty Series, Vol. 478, p. 371. 
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¢) “actual carrier’” means a person, other than the contracting carrier, 
who, by virtue of authority from the contracting carrier, performs the whole 
or part of the carmage contemplated in paragraph 6) but who ts not with respect 
to such part a successive carrier within the meaning of the Warsaw Convention. 
Such authority is presumed in the absence of proof to the contrary. 

Article II 

, aie 

If an actual carrier performs the whole or part of carriage which, accordt.-z 

to the agreement referred to in Article I, paragraph 6), is governed by the 
Warsaw Convention, both the contracting carrier and the actual carrier shall, 
except as otherwise provided in this Convention, be subject to the rules of the 
Warsaw Convention, the former for the whole of the carriage contemplated in 
the agreement, the latter solely for the carriage which he performs. 


Eee Ras EPR 0c ON 


1. The acts and omissions of the actual carrier and of his servants and agents 
acting within the scope of their employment shall, in relation to the carriage 
performed by the actual carrier, be deemed to be also those of the contracting 
carrier. 


e 
2. The acts and omissions of the contracting carrier and of his servants and 
agents acting within the scope of their employment shall, in relation to the 
carriage performed by the actual carrier, be deemed to be also those of the 
actual carrier. Nevertheless, no such act or omission shall subject the actual 
carrier to liability exceeding the limits specified in Article 22 of the Warsaw 
Convet.ion. Any special agreement under which the contracting carrier 
assumes obligations not imposed by the Warsaw Convention or any waiver of 
rights conferred by that Convention or any special declaration of interest in 
delivery at destination contemplated in Article 22 of the said Convention, shall 
not affect the actual carrier unless agreed to by him. 


, N 
: =~ 
re 


igo Article IV 


Any complaint to be made or order to be given under the Warsaw Con- 
vention to the carrier shall have the same effect whether addressed to the 
contracting carrier or to the actual carrier. Nevertheless, orders referred to in 
Article 12 of the Warsaw Convention shall only be effective if addressed to the 
contracting carrier. 


Article V 


In relation to the carriaze performed by the actual carrier, any servant or 
agent of that carrier or of the contracting carrier shall, if he proves that he 
acted within the scope of his employment, be entitled to avail himself of the limits 

No. 7304 
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of liability which are applicable under this Convention to the carrier whose 
servant or agent he is unless it is proved that he acted in a manner which, under 
the Warsaw Convention, prevents the limits of liability from being invoked. 


Article VI 


In relation to the carriage performed by the actual carrier, the aggregate 
of the amounts recoverable from that carrier and the contracting carrer, and 
from their servants and agents acting within the scope of their empicyment, 
shall not exceed the highest amount which could be awarded against either the 
contracting carrier er the actual carrier under this Convention, but none of the 
persons mertioned shall be liable for a sum in excess of the limit applicable 
to him. 


Article VII 


In relation to the carriage performed by the actual carrier, an action for 
_ damages may be brought, at the option of the plaintiff, against that carrier or 
the contracting carrier, or against both together or separately. If the action 
is brought against only une of those carriers, that carrier shall have the right 
to require the other carrier to be joined in the proceedings, the procedure and 
effects being governed by the law of the court seised of the case. 


Article VIII 


Any action for damages. contemplated in Article VII of this Convention 
must be brought. at the option of the plainuff, either before a court in which 
an action may be brought against the contracting carrier, as provided in Article 28 
of the Warsaw Co: « ention, or before the court having jurisdiction at the place 
where the actual carrier is ordinarily resident or h2s his principal place of 
businesr. ~ 


‘ 
Article IX 


1. Any contractual provision tending to relieve the contracting carrier or the 
actual carrier of jiability under this Conventiou or to fix a lower limit than 
that which is applicable according to this Convention shall be null and void, 
but the nullicy of any such provision does not involve the nullity of the whole 
agreement, which shall remain subject to the provisions of this Convention. 


x 


2. In respect of the carriage performed by the actual carrier, the preceding 

paragraph shail not apply to contractual provisions governing loss or damage 

resulting {rom the inherent defect, quality or vice of the cargo carried. 

3. Any clause contained in an agreement for carriage and oll special agreements 

en*ered into before the damage occurred by which the psities purport to infringe 
No. 7303 
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GUATEMALA CITY PROTOCOL 


PROTOCOL TO AMEND THE-CONVENTION FOR THE UNI- 
FICATION OF CERTAIN RULES RELATING TO iNTER- 
NATIONAL CARRIAGE BY AIR SIGNED AT WARSAW ON 
12 OCTOBER 1929 AS AMENDED BY THE PROTOCOL 
DONE AT THE HAGUE ON 28 SEPTEMBER 1955 


The GovERNMENTS UNDEPSIGNED 


Cowsiperinc that it is desirable to amend the Convention for 
the Unification of Certain Rules Relating to International Car- 
riage by Air signed at Warsaw on 12 Oc.ober 1929 as amended 
by the Protocol done at Tne Hague on 28 September 1950, 


_Have creed as follows: : 


B 


. Cuaptee I 
AMENDMENTS TO THE CONVENTION 


ic Ashele I 


The Convention which the provisions of the presen: Chapter mod- 
Le a 


Tes 
ify is the Warsaw Convention as amended it The Hague in 1959. 
~ Artic Agi 7 


> a 
Article 3 of the Convention shall be deleted and rvslaced hy the 
following: — eal 

4 


“Article- 3 


™ a 

1. In respect of the carriage of passengers an individual 
or collective document of carriage shall be delivered con- 
taining: . 

a) an izdication of the places of departure and destina- 
tion; 

b) if the places of Ceparture and destination are within 
the territory of a single High Contracting Party, one or 
more agreed stopping places being within the termtory of 
another State, an indication of at leas’ one such stopping 
place. 

29. Any other means svhich would preserve a record of 
the information indicated tna) and b) of the foregoing par- 
apraph may be substituted for the delivery of the document 
referred to in that paragraph. 

3. Non-compliance with ihe provisions of the foresoing 
paragraphs shall net effect the exisience or the vahdity of 


437 
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Article XI 


In Article 25 A of the Convention— 

paragraphs 1 and 3 shall be deleted and replaced by the foi- 

lowing: : 

“1. Ifan action is brought against a servant or agent of 
the carrier arising out of damage to which the Convention 
relates, such servant or 2zent. if he proves that he acted 
within the scope of his employment, shall be entitled to 
avail himseli of the limits of liability wnich that carner him- 
self js entitled to invoke under this Convention. 

3. The provisions of paragraphs 1 and 2 of this Article 
shall not apply to the carriage cf cargo if it is proved that 
the damage resulted from an act or omission of the servant 
cr agent done with intent to couse damage or recklessly and 
with knowledge that damage would probably result.” 


ae oo Article XU 


In Article 25 of the Convention— of 

“the pr-sent paragraph 2 shail be renumbered as paragraphs 
and a new paragraph 2 shall be inserted as follows: ue 

“2. In respect of damaze resulting from the death,-injury 

or delay of a passenger or the desiruction, loss, damage or 

delay of bagzage, the action may be brought before one of 

the Courts mentioned in paragraph 1 of this Article, or in 

the territory of one of the High Contracting: Parties, before 

the Court within the jurisdiction of which the carrier has 

an estabushment if the passenger nas his domicile or per- 

manent .esiGence in the territory of the same High Con-' 


tracting Party.” ». 


Article XIIL- 
After Article 30 of the Convention/the following Article shall be 
inserted: — Pi 
JrArticle 30 A 
Nothing in this Convention shali prejudice the question 


whether a person liable for damage in accordance with its 
provisions has aright of recourse against any other person.” 


Article XIV 


Afier Article 35 of the Convention, the folluwing Article shall be 


inserted: — 


“Article 35 A 


injury, of passengers 


W 84 


EXHIBIT J--CONVENTION FOR THE UNIFICATION OF CERTAIN 
RULES RELATING TO INTERNATIONAL TRANS~- 
PORTATION BY AIR, DCNE AT WARSAW 29 OCTOBER 
1929, 49 STAT. 3000; T.S. 876 (CHAPTER 3) 


ANNEXED TO PLAINTIFFS' SUPPORTING MEMO~ 
RANDUM OF LAW 


Warsaw CONVENTION 


Crarrez DI. Laanuirr or Tue Caraicr 


Article I7 


Tho carrier shall be lieb!a for demege susteined in the ovent of the 
death or wounding of 2 pessenger or ery other bodily injury sufered 
by a passenger, if ths cecident which caused the damage so evstained 
took place on hosid the sircraft or in the course of ny of the opera- 
tious of etabarlsing or cisembarking. 


Article 18 


(1) The carrier chall be liable for damage sustained in the event 


of the destruction or loss of, or of demagsa to, eny checked bagzuge 
b b ’ S 


or eny goods, if the occurrence which caused the demege so sustained 
took place during the trenspdrtetion by sir. 

(2) The trensportetion by eir within the meaning of the preceding 
paitereph shall compriss the period during which ths beggese or 
poods ers in charge of tho cerriet, whether in ev airport or on boerd 
en eircrett, cr, in the cese of & auding outside au eirport, in eny placa 

’ 


whatsosver. 

(3) The period of the {rensportation by eir shall not extend to eny 
trensportetion by lend, by sea, or by river performed outsida on eiT- 
port. If, however, cuch trensportetion tekes pluce in the pariorm:nce 
of a contract for transportation by eir, for the purpose of loading, 
delivery or trensshipment, Ey demoze i3 presumed, subject to prooi 
to the contrary, to have been the result of an event which took place 
during the transportation by sir. 


Articis 19 


The csrrier ehell be lisble for demage occesionsd by deiey ia the 
transportstion by cir of passengers, baggege, OF foods. 


Article £0 


licble if he proves thet hs end his 
exsures to nvoid the damege or thst 
b 

(2) In the trens ge too cerrier snell 
rot bo] 2 cesioned by en error 
in piloting, 4 ertion end thst, 

in sl! ctier respects, he cud his egents 

ures to nvoid (he damage. 


Artiole C1 


If tho cervier proves that the demeze wes caused by or contributed 
toby tho neglircuce of the injured porson the court mez, in eccordcncs 
with the provisions of its own Jnw, exonerate the carties wholly ex 
pertly from his liability. 
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Article £2 


(1) In tho transportetion of passengers the linbility of the carrie: - 
for cach pessenger shall be limited to the sum of 125,000 francs. 
Where, io accordance with the Jaw of the court to which the cese 13 
submitted, dewages may be awarded in the form of periodical pay- 
ments, the equivelent capitel value of the said payments shall not 
exceed 125,000 francs. Nevertheless, by special contrect, the carrier 
and the pessenger may egree ton higher limit of liebility. 

(2) In the trensportetion of checked baggege and of goods. the 
liability of the carrier shall be limited to a sum of 250 francs per kilo- 
grem, unless the consignor hes made, rt the time shen the package 
was handed over to the carrier, e special declerution of the value at 
delivery and hes pnid x supplementery sum if the case so requires. In 
thet case the cerrier will be liable to pay a sum not exceeding the 
declared sum, unless he proves thet that sum is greater than the actual 
velue to the consignor ct delivery. 

(3) As regards objects of which the passenger takes cherpe himself 
the lixbility of the carrier shell bz limited to 5,000 francs per 
passenger. 

(4) The sums mentioned ebove shall ba deemed to refer to the 
French franc consisting of 6515 milligrams of gold et the standard of 
fineness of nine hundred thousandths. These sums inzy.be converted 
into eny national currency in round figures. 


Article £3 


Any prorisisa tending to relieve the carris ‘f Jisbility or to fixe 
lower Emit tuan thet waich is laid e@~sm ja 15 convention shall be 
nuli ond void, but tra nullity of cny su 1 provision shall not involve 
the nullity of ths whols contrect, which sacl! remein subject to the 
provisions of this convention. 


Ariiols £4 


(1) In tho cesz covered by erticles 18 end 19 any action for dem- 
ages, however founded, cen caly be brought subject to the conditions 
and limits set out in this convention. 

(2) In the cases covered by article 17 the prorisions of the pre- 
ceding parectenh shall elso epply, without prejudice to the questions 
es to who sre the persons who have the right to bring suit and what 
are their respective rights. 


Article £5 © 


_(1) Ths carrier shell not bo entitled to avail himself of the pro- 
visions of this convention which exclude or Jimit his liebility, if the 
damnco is caused by bis wilful misconduct or by such default on his 
part ns, in necordenco with the law of the court to which: tho ecso is 
submitied, is considered to bo equivalent to wilful :9)>conduct. 

(2) Si:nilerly the cerrier shall net be entitled to avail himself of 
the ssid provisions, if tho dameg« is ceused under the same circum- 
stances by any asent of the carriey ecting within the scope of his 
employment 
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Article 4 


(1) Receipt by the person entitled to the delivery of begzeze or 

goose with sut complaint shall be prima facie evitlence thut the serme 
ave bers Celivered in good condition and in eccordzneo with the 

document cf transportation. 

(2) In case of demere, the person entitled to delivery must com- 

Yein to ths cerrier forthsvith after the discovery of the dumege, end, 
et the latest, within 3 days from the cate of receipt in the “cose of 
begrage end 7 deys from the date of receipt in the csse of poods. 
In c2s3 of d2ley the complaint must ba mede et the Ictest within 14 
devs from the date on which the bageege or goods bave teen placed 
at his disposal. 

(2) Every compluint must be ineda in writing upon the document 
of transportstion or by seperete notice in writing dispatched witbin 
tho times eforessid. 

(4) Feiling complaint within the times sforesaid, no ection shal) 
lic egtinst the carmer, esve in tho cesa of freud on his part. 


Article £7 


In ths cese of tho deeth of the person liable, eu ection for dameges3 
lies in accordance with the terms of this convention egoinst those 
legally representing his esteto. 


Article £8 


(1) An action for demages muse be brought, at the option of the 
leinti£, in tho territory of onc of tie High Contracting Periies, either 
afore the court of tho domicile of the carrier or of his principal pleca 

of business, or where he hes a piece of business through which the 
contrect lias beer nade, or before the conrt at the pleca of destination. 

(2) Questions of procedure shell be econ by the law of the 

court ty shich tho cese is submitted. 


Ariicle & 


(1) The right to damages hell he extinguished if an ection is not 
broveh! within 2 yeers, reckoned from the dete of arrive] et tho 
destivation, or froin the date on which the aircraft ought to have 
srrived, or from the date on wlnes the trans ortation stopped. 

(2) ‘fhe method of celeuleting the period of lunitetion shell be 
determined by the lew of the court tov ich the case is submitted. 


Article $0 


(1) In the cxsa of tronspurtetion to bo performed by verious suc- 
cessivo catricrs end falling, within the definition set out in the third 
parscraph oi erticls ¢, ceeb carrior who recepls pessearers, hagge ge 
or roods shell be subject to the rules see out in this convention, and 
shall be deemed te be ono of ts contracting parties to tho contract of 
trensporintion insofar es the contract deals with that pert.of the trens- 
poristion which is performed under his Supervision. 
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Warsaw CONVENTION 421 


(2) In tho cese of transportstion of this nature, the passenger or 
his represzntative cep tale ection only egainst the carrier who per- 
forined the transportation during which the eccident or tho delay 
occurred, ss vo in the casa where, by express nzreement, the first carrier 
has assumed linbility for the »7hole journey. 

(3) As regerds begzoge or goods, the pesyanger or cosinor shell 
have o rig it of action exeinst the first carrior, and the passenger or 
consignee who is entitled to delivery shell have a right of ection 
ageinst the Jest carrier, end further, eech rasy tako ection eg2inst 
the carricr who performed the trensportetion during which the de- 
struction, lozs, demsge, or dslay took place. Theso carriers shall 
ba jointly nud severcily lieble to the pessenger or to the consignor 
or consign. 


Crarr=n IV. Provisious Bevatixo To Coxpinep "TusX BPORTATION 
Articls $1 


@) In tho cosa of combined transportetion performed pertly by air 
and partly by eny other mode of transportation, the provisions of this 


conveation ehell ony 


\y only to the trensportstion by air, prorided that 
the trensportation by cir fabs within the terms of article 1. 

(2) Nothing in this convention shell prevent the perties in the case 
of combined veo my from inserting in the document of eir 
transportstion conditions relating to other modes of transportation, 
provided that tho provisions of this coavention ere observed es 
regards the trensportstion by eir. ‘ 


Cuarrer V. Grsraan ann Piva Proviaions 
Article $3 


Any clause contgined in the ‘contract end ell specis] cgreements 
entered into before the demsgs occurred by which the parties purport 
to infringe the rules Isid down by this convention, whether by deciding 
the :aw to be epplicd, or by slvering tho rules es to jurisdiction, she 
bo null end void. Nevertheless for the transportetion of ¢oods erbi- 
tretion clauses shuil Lo eliowed, subject to this convention, if the 
arbitretiog is to teks pleca within one of the jurisdictions reicrred to 
in the first psregreph of exticlo 28. . 


Artiole ES 


Nothing contsined in this contention hs}! prevent tho carrier either 
from refusin~ to enter into cny coutrect o trensporiction or from 
making remulctions which do not conflict with the provisions of this 
conrentiox 

Artiole Sh 


This convention shell not apply to internctions) trensporiction by 
air perform by wey ot experimental tris] by vir nzvigetion euter- 
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to determine and it means so many more controversies will 


erise. 
Moreover, it is clear that the carrier, from the 


moment when he remains exposed to these risks, will 
certainly refrain from adding a free insurance policy to 
the ticket, he usually delivers. 

And so, while your intention was to give the 
client a supplementary guarantee, you shall obtain the 
opposite result, thec is a decrease of guarantee. The 
client instead of having an insurance in all cases, will 
only have the recourse of a long eifficult suit, with the 
burden of e certain nua = proofs which are eaually 
hard to esteblish. In short, you will have a regime which 
will not be ciear-cut. 

That is why the French Delegation insists, at 
this meeting, to have the 2 paragraphs of Article 22 alteres. 

ize for speaking of the question of fauit proper and 
of the question of passengers transport at the seme time 
because, in fact, it is the same question. It concerns the 
creation of an exoneration of liability with regard 
to the carrier, a regime which would be clear for him and for 
the client. 

Sir Alfred Dennis - (Great Britain). - I belicve 


that the amenczent of the Deresat-on of the USSR is not in 


59 
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eccord with the emendment of the French Delegation, nor 
with that of Great Britain. 

The Russian Delegation wants to remove 
paragraph 2 in its entirety and to keep only the first 
pilot's error, @ navigational error, the carrier is 
responsible for the fact that his egents have not teken the 
reasonable precautions. ‘The effect of this amendment, if 
I under.tand it correctiy, 3 ccarivery to the French end 


British amendments. 


The French end British emendments Go not ain 


the 2nd paragraph, but wish t- extend 


to all the trensports 

Tnen, I believe, we should put to a vote rhe 
Russian amendment, separetely. After that, I wish to add ea 
few words to what he: zeen seié by Mr. Flandin. 

“ion of navi.zetional errors of the 

command of the éircreic, first glance, does not seem to be 
im accord wit: common lew, because under common law, @ 
carrier is generally responsible for the errors of his agents; 
but under meritime law, one hes always or almost always 
inserted in the contracts en exception which protects the 
corrier in case of navigetional error comitted by the captéin 


or the crew. 


(29) 
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Why this exception in maritime law? I suppose 
that with time it was noted that maritime operations 
ere of such a cifficult, such a delicate nature, that 
- ~ 
everyone agreed to say that it was not fair to impose on 
the maritime carriers the responsibility of errors comtted 
By the captains. 
This provision has Seen adopte 
the maritime conference et the Hague; it hes also been 
adopted in our first draft drawn up in 1925. 3ut in that 
convention as well as in others, sin 1925, the tendency 
has been to make the carrier's liabil: 
is what is being done in this 

one adnits the liability of the 
carrier in cé:e ircrsett. end, besides, 
the amount is raised financially of the limi 
In this way then, the carrier's responsibility 
seriously in sed in my opinion or rather in the opinion 


of my government it is cifficult to separate these three 


7 


cit 


5 ° 


erent points. It must be considered that the iiability 
of the carrier is provided for end regulated by che Articles 
2,23,24 end. 25. 1 may say that the principle presently 


ecoptr i by our government is to consider that these questions 


must be settled by the free will of the parties. In the 


convention, we wish to repléce the regime of free wish by 
(29) al. 
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of transportation and that the law best known of the 
contracting parties shall be that of the state, where 
the contract has been signed and not the law, of the 
country where the < cident occurs. 

Mr. Ambrosini (Italy). With regard to the 
statement of Professor Ripert, who suggested to refer 


to the editing committee the quescion of intentional 


illicit acts, I would like to suggest to the conference, 


that there is a formula which might be more equitable 
than those submitted heretofore. We could say that 
the carrier shall beliable for his agents’ intentional 
illicit acts, when such acts are directly tied to his 
functions and to the instructions of the carrier. For 
example, the pilot who kills a passenger commits en 
intentional illicit act which hes no connection with 
his functions and the instructions of the carrier. But 
if the employee in charge of luggage commits a theft, 
doubtless the carrier is liable. . 
In sum, the illicit act mst be directly 
connected with the fulfilling of the contract. 


Mr. Giannini (Italy). We agree with the proposal 


100. 
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of the French Delegation on the substance, save the 
finding of a wording, as Mr. Ripert has suggested. 

But, on the other hand, for the reasons already 
given by Sir Alfred Dennis himself, i.e., the necessity 
of establishing uniform rules, we oppose the referral to 
national legislation. 

Mr. De Vos, Rapporteur. Mr. Ambrosini's proposal 
might satisfy Sir Alfred Dennis: the act which caused 
the damage must be directly connected to the transporta~ 
tion, i.e., to the functions of the person who committed 
the act. 

Mr. Arendt (Luxemburg). There is a formula which 
is commonly used in such circumstances and could satisfy 
the British Delegation: the act must have been committed 
in the discharge of the functions. But of course, it is 
a question of editing. 

Mr. Clarke (Great Britain). The difficulty is not 


ry 


in the words: "...for which the carrier is liable."' This 


we understand, because, according to our law, ic is a well- 


known thing that, in certain circumstances the employer 
assume the liability for the acts of his employees, even 
when the act of his employee is a eette: 

What bothers us is the precise meaning of the worcs 


"intentional illicit act.” 
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Besides, what we are saying is that if the 
employer must be liable, in certain cases, for the 
acts of his employees, are be decided which law 
will govern this question. For example, English law 
may decide that in such a case the employer is liable, 
while French law will say the opposite, and vice versa, 
it must say, then, in the convention, which law shall 
apply. 


Consequently, we have before us two questions: - 


- to know exactly the meaning of "intentional illicit eet 


and we have a suggestion to thee effect - and then, to 
indicate which law shall decide, if the liability of the 
employer is involved or not. 

Here are the two questions to be resolved. 

Mr. Ambrosini (Italy). We want the convention 
to apply in all cases; therefore I suggested the 
formula which has been adopted; of course, we could find 
something more precise, but it is a question for the 
editing committee. 

At any rate we must put aside the recourse to 
national law. 

Sir Alfred Dennis (Great Britain). We thought 


that a formula should be found which would safeguard all 
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_xights, avoid all doubts. This is why we suggested that 
the law which should apply in such case would be the 

law of the state where the contract was concluded, or 

any ess aa you wish, but the convention must fix the law 


which shall determine the liability or non-liability of the 


4, 
carrier, because it will be very difficult to find a law 


which will be accepted by all countries; maybe we are 
wrong, but we do not think so. 

Tne President. Does anyone still wish the floor, 
on this question? | 

Then, I ebiane we have before us two proposals: the 
British proposal, and the French propcsal. The proposal 
of the French Delegation, as presented by Mr. Ripert, is 
the referral to the editing committee. 

Mr. Ripert (France). We shall make every effort to 
find a satisfactory formule, but it is understood, as of 
now, that we are absolutely opposed to a formula which would 
have the national law applied. It is the first time thet 


application of the national law is requested and if we 


allowed it on this question, it would be requested on others. 
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proposed for the maritime convention, my Government, which studied the 
question, set aside the proposal aiming at the insertion of a clause 
of this type, because it felt. that it opened numerous breaches in the 
convention and permitted all evasions. 

The object of this convention is to insure the uniformity of law, 
and should we insert such a clause, many evasions of the convention 


would result. 


Mr, Sabanine (USSR) - I would like to support the suggestion of our 


British colleague. We are agreed to recognize that it would be a very 


wide door opened in the convention. 

In this convention, it is spoken of provisions of civil law; now 
this article seems to me to be based on considerations of public lew 
and this is food for thought. 

May I call your attention to. the last sentence of the amendment 
proposed: '"'....nor to the transports executed under exceptional cir- 
cumstences outside the normal operations of air exploitation.” It 

eneine that this might require the consent of the passenger not to 
benefit from the clauses of the convention. 

Mr. Pittard - (Switzerland) Does this article mean that if the 
convention is not applied in this case, common law shall be applied. 

Mr, Rivert - (France) - Of course! 

Mr, Pittard - (Switzerland) - Common law which is more rigid 


the law of the convention. 


Mr. Ripert - (France) - No. 


7eac.can 
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Mr. Pittard - (Switzerland), - Then you are going to apply, for 

unfortunate cases, a law-mere terrible than the other, since the | 
Convention limits liability to a sum of so much for passengers ond for 
goods, here the limitation shall no longer exist. I am net opposed to 
the principle which is at the basis of the proposal, i.e. that we cannot 
demand the formalities of the convention in certain cases which we deem 
exceptional. If a plane goes to rescue passengers and goods ab: .idoned 


by a damaged aircraft on some field, one can not demand an air waybill, 


"a baggage check: that is,understood. But should we not allow this aircraft 
Ko a AG ay zs 


. * 


“ 


to benefit from the céavention? I believe we shovid. 

Then, maybe this-is not the formula we should take, but say that 
the formal exigencies of the convention may be eliminated in exceptional 
“cases, or, it is at the time the formalities are imposed that we 
shall say that saoeatien shall be made in such and suh cases. 

I do not agree for the questions of experiments on the lines where 
no plane has flown betore, because if there are experiments, there 
has been a preparation and you can take wand aie provisions; but 1 
believe that exceptions should be left for ‘truly exceptional cases, 


i.e. the fortuitous case, the case of major force, when they play a 


part. 
Be very careful though; by not wanting to apply the convention 


you are going to apply to these unfortunate who deserve all our 


pity a law wore rigorous than that of the convention. 


Me. Ripert - (France) - I am amazed at the opposition of the 
(59) : i137. 
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Delegate from Great Britain, because this provision is borrowed froz 
English law and from a convention drawn up in England. 

When a convention was concluded for maritime transportation, 
it was recognized that there were exceptional circumstances under 
which the rules one wanted to impose could not be applied. 

Take the case of a French plane which falls in the mountains 


of the Spanish Riff: it is necessary to make a transport to save 


the passengers and the goods; do you claim that you can apply to 


this transport the rules of the convention? 
| Mr. Pittard savs that common law is more severe than the 

convention; for you, perhaps, but not for us: 

Mr. Pittard - (Switzerland). - But for me it is sufficient: 

Mr. Bapect - (France) - In many countries the clause of 
absolute exoneration exists; it must be left to those countries, 
where this rule exists, to have the possibility 2f developing 
their rule in these exceptional circu stances: 

As for the experimental flights, can you claim that you 
can demand the epplication of the convention for uncertain lines, 
when, for instance, one is attempting to create a route crossing the 
Sahara, or even a line going to Indo-China? In order to make these 
experiments, one even takes on merchandise free of charge. According 


to the definition of Article I of the convention, we fall under the 


application of that convention. 
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We imagine too easily that we might create a ruling in 
favor of the carrier. In many countries the rules of the 
convention are more rigorous. 

Mr, Pitcard (Switzerland). No. 


Mr. Ripert (France). I am not recommending especially the 


formula of the French Delegation." We shall examined all the 


formulas you shall want to present, but you shall be convinced, 
a0 ae are, that by not creating any exceptions we shall write an 
inapplicable convention, and it is better, rather ee ratifying 
the violations of the convention, to first authorize them. 

Mr. Pittard (Switzerland). I believe there is a question 
Of principle: this is a, return to national law. 

fr. Ripert (France). Yes, certainly. 

Mr. Pittard (Switzerland). What we wish to achieve is a 


harmony of legislation. 


(59&60) 
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You do not want to force us, because we are 
a small country, to change all our legislation, because 
yours does not correspond? I say this to you in all 
friendliness, of course. Only, if, with Mr. Ripert's 


system, we find ourselves outside of the convention, how 


are the cases going to be settled? Shall it be national 


jaw? in our country it is#very rigorous. We should say: 


"However, within the limits of the convention..." But 
I repeat it is not in the part dealing with liability itself 
but a propos of the contract of transportation that we must 


speak to this question. 
Mr. Ripert (France). We are quite witling to 


achieve unity of law in the interest of commercial transporta- 
tion, but we have no interest in having juridical conceptions 
imposed on us that we do not know, for these exceptional 


transports. 
The President. Does anyone wish the floor? 


We shall proceed with the vote. I put te a4 vote 
the prirciple of the French proposal, it being understood 
that the wording shall be entrusted to the editing comnittee. 
We shall vote by states. (Result of the vote: For.eel9 
votes; against..4 votes; abstentions. 2. Voted for :Germany, 
Austria, Belgium, Brazil, Denmark, Spain, Estonia, France, 
Hellenic Republic, Italy, Japan, Luxemburg, Mexico, Netherlands, 


Poland, Switzerland, Czechoslovakia, Yugoslavia. Voted 
140. 


ie a 
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against: Egypt, Great Britain, Union of South Africa, 
Australia, Abstained: Norway, USSR). 
The President: The French proposal is then 


accepted by 19 votes, against 4 and 2 abstentions. 


We now move on to Chapter [II (paragraph). Limits 
of the liability. 


We have before us a French amendment: reduction. 
of the amount for goods (Article 23, Paragraph 2). The 
amendment of the French Delegation reads as follows: 


"the liability of the carrier is limited to the 


sum of 125,000 francs per passengereses Besides, it is 


suggested that we remove from paragraph 4 of the same article 
the sentence: “The values above are values in gold." 
The Rapporteur has the floor. 


Mr. De Vos Repporteur. We approach the third 


category of ideas which concern the limitation of liability 


from a different angle. 

The French proposal consists in reducing the limit 
of liability for goods. besides, the French proposal consists 
in modifying, for passengers, the liability of the carrier by 
converting the sum of 25,000 gold francs into the value of 
the present French currency, that is 125,000 francs, This 
proposal is the result of the stabilization of the French 
currency which has occurred since the text was written. 


The same modification brings about quite naturally 
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the suppression of the sentence: ‘the values above are values 


in gold." 


The consequence, for goods, is that by maintaining 
the sum of 100 francs per kilo, which become 100 stabilized 
French francs, the maximum value of the liability for goods 
is reduced. 


The same observation had beer, sade in my country 


and both as Rapporteur and as Delegate from Belgium, a 


support this French proposal. i remind you that it consists 
in taking, for goods, as limit of liability, 100 French 
francs per kilo for goods, and for the passengers 125,000 


French francs. 


Mr. Ripert (France). I do not have much to add 


s 


to what the Rapporteur has just said. 
The modification requested in merely a matter of 
form. The text had been written before the French stabilization. 
The following was added: the values above are valued in gold. 
Since there is @ new definition of the French franc, 
so that the text would be correct, one must take the French 
frenc, which should be the gold franc multiplied by five. 
It is a simple question of wording. This is for the passengers. 
But for the goods, the companies of air navigation 
called our attention to the fact that the figure of 100 gold 


francs per kilo, formerly fixed, or 500 French francs, was too 
6061) 142. 
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UNITED STATES DISTRICT COURT 


SovuTHERN DISTRICT OF New YorK 


— 


[SAME TITLE] 


ee 
AFFIDAVIT IN OPPOSITION TO Morton 


Srate or New York (..; 
County or New York | 


Epwarp M. O’Brien, being duly sworn deposes and says: 


1. That he is an attorney admitted to practice before 
this Court and he is associated with the firm of Bigham 
Englar Jones & Houston, attorneys for the defendants 
herein and as such he is fully familiar with all the plead- 
ings and proceedings heretofore had herein. He submits 
this affidavit in opposition to plaintiffs’ motion to (1) strike 
that portion of defendants’ answer, the Second Affirma- 
tive Defense, which pleads the limitation of liability provi- 
sions of the Warsaw Convention as amended by the 
Montreal Agreement, or, in the alternative, (2) for partial 
summary judgment in plaintifts’ favor with respect to said 
Second Defense and (3) in support of defendants’ conten- 
tion that they are entitled to summary judgment dismissing 
the complaint for the reasons hereinafter stated and those 
set forth in defendants’ Memorandum of Law in Opposition 
to plaintiffs’ motion. 


9. This action arises out of the crash of a Trans World 
Airlines, Inc. (TWA) flight 841 into the Ionian Sea on 
September 8, 1974 while enroute from Athens, Greece to 
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Rome, Italy. The aireraft crashed approximately 100 nau- 
tical miles west of Araxos, Peloponnesus, Greece because 
of, as alleged by plaintiffs, ‘a bomb or other explosive 
device was permitted to be placed or carried aboard said 
aircraft and exploded shortly after take-off eausing the 
aircraft to crash into the Ionian Sea, thereby causing the 
death of all aboard.” (Complaint, { 6) 


3. Plaintiffs further allege that defendants, Wiser and 
Neuman, in their respect've capacities as President and 
Vice President of TWA, were responsible for the institu- 
tion operation and maintenance of a security system suff- 
« at to prevent such devices from being carried aboard 
the aircraft by passengers; and it is further alleged that 
the crash of the TWA jet and the deaths of plaintiffs’ 
decedents were caused by “defendants’ [Wiser and Neu- 
man] negligent failure to do so” (Complaint, 76). In its 
Memorandum of Law in support of their motion it is al- 
leged on page two that “defendants’ failure to install and 
maintain such a system was the cause of the deaths...” 
(Complaint, 1] 4, 5 and 6). Such “failure to do so” is also 
alleged in the supporting affidavit, 6, page 3: 


4. In their Answer to the Complaint the defendants 
Wiser and Neuman allege as a Second Defense the limiting 
provisions of the Warsaw Convention, as modified by the 
Montreal Agreement, to the effect that if defendants are 
liable at all to plaintiffs their liability is limited to the 
amount of $75,000 as set forth in the Montreal Agreement. 
Defendants also contend that certain International Pas- 
senger Rules Tariffs also governed and contrelied the 
rights and obligations of the plaintiffs, the decedents and 
the defendants. Plaintiffs now move to have that defense 
dismissed. 
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5. Defendants contend that nothing in the Warsaw Con- 
vention nor in case law prevents the application of the 
limitation of liability to the officers and employees of the 
a crier, i.e., these defendants. This issue is discussed and 
argued in Point I of the accompanying memorandum of 
law in opposition to plaintiffs’ motion and need not be 
argued here. 


6. Defendants also contend that their only duty is to 
their principal (Trans World Airlines, Inc.) by whom 
they were employed at the relevant times herein, at TWA’s 
main executive offices in New York City. At all times 
referred to in the complaint they were acting on behalf 
of their employer, TWA and that if they failed in any 
duty, which they have denied, it was in a duty owing only 
to their employer and not to any third-party (plaintiffs) 
to whoin they assumed no obligations or responsibility, 
either express or implied, Plaintiffs have alleged negli- 
gence of defendants in their failure to perform certain 
acts, as indicated above. As is discussed and argued in 
Point IIL of defendant.” memorandum of law in opposi- 
tion, under such circumstances defendants cannot be held 
liable to plaintiffs for such failure, even if proven, since 
such a failure would be nonfeasance for which defendants 
cannot be held liable under the facts alleged in plaintiffs’ 
eomp!aint. 


7. Defendants further submit that they are entitled to 
the protective provisions of the Warsaw Convention 
limitations by reason of the contract of carriage (ticket) 
entered into between the carrier TWA and the passengers 
referred to in the complaint and by reason of the provi- 
sions contained in the tariff filed by Trans World Airlines, 
Ine. with the Civil Aerunauties Board. 

Paragraph 6 of the standard !.A.T.A. ticket contrac? of 
carriage which is used by Trans World Airlines, Tne. 
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provides that: 


“6. Any exclusion or limitation of liability of 
carrier shal! apply to and be for the benefit of agents, 
servants and representatives of carrier and any 
person whose aircraft is used by carrier for carriage 
and its agents, servants and representatives.” 


See, Exhibit “J” to affidavit of Richard E. Neuman, Staff 
Vice President—Audit and Security, Trans World Air- 
lines, Inc., which affidavit is annexed hereto and made part 
of deponent’s affidavit. Mr. Neuman’s affidavit also con- 
tains true copies of the passenger ticket coupons obtained 
from the nine passengers identified therein; those coupons 
are identified as Exhibits ‘‘A” through “I” of the Neuman 
affidavit. 

In addition, similar language is contained in Rule 
16(c) (12) of Passenger Rules Tariff No. R-3, which 
states: 


*(12) Any exclusion or limitation of liability of 
Carrier under this tariff or the ticket shall 
apply to agents, servants, or representatives 
of the Carrier acting within the scope of their 
employment and also to any person whose air- 
craft is used by the Carrier and its agents, 
servants or representatives acting within the 
scope of their employment.” 

A true copy of the entire TWA, Local and Joint Interna- 
tional Passenger Rule Tariff No. R-3, which was in force 
and effect and was applicable to the transportation by air 
of the decedents alleged in this action, is annexed as 
Exhibit ‘‘A’’ to the affidavit of Richard H. Aime, Direc- 
tor-Tariff Development for Trans World Airlines, Ine. 
Mr. Aime’s affidavi‘ is annexed hereto and made part of 
deponent’s affidavit. 
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Both the contract of carriage and Tariff No. R-3 incorpo- 
rate the Warsaw and Montreal limitations. Sec, 14 C.F.R. 
Section 221.38(J). 


8. It appears therefore that, independent of the Warsaw 
Convention, both by the conditions of the contract of car- 
riage and the tariff provisions, employees of the carrier 
are also entitled to avail themselves of the limitation of 
liability under the Warsaw Convention. And, as is shown 
in Point II of Defendants’ Memorandum of Law in opposi- 
tion to plaintiffs’ motion the provisions set forth in the 
ticket and tariff, supra, are valid and binding on decedents, 
and the plaintiffs in this action. 


Wuenerorg, it is respectfully requested that plaintiffs’ 
motion be denied in all respects and that the Court grant 
summary judgment to defendants dismissing the complaint 
together with costs and disbursements of this action, and, 
in the alternative, that defendants’ liability, if any, be 
limited to the actual damage sustained but in no event to 
exceed $75,000.00 for each decedent. 


s/ Epwarp M. O’Brien 


(Sworn to December 22, 1975) 


A106 
Affidavit of Richard E. Neuman, in Opposition 
to Motion. 


UNITED STATES DISTRICT COURT 


SovutHern District or New York 


(SAME TITLE) 


Stare or New Yore me 
County or New York {°* 


Ricuarp E. Neuman, being duly sworn deposes and says: 


That he is Staff Vice President-Audit and Security for 
Trans World Airlines, Inc., and a defendant in this action. 

That attached hereto are true copies of the passenger 
ticket coupons obtained from nine’ passengers onboard 
TWA flight 841 on September 8, 1974 as follows: 


1. M. K. Orphan Exhibit A 
Mrs. T. Orphan Exhibit 
M. E. Orphan Exhibit 
Dr. Dan Reed Exhibit 
J. Michel Exhibit 
Mrs. K. Michel Exhibit 
Mr. John Gilday Exhibit G 
3. Mr. E. Bard Exhibit H 
9. Mr. S. Bard Exhibit J 


> Ct fm Co bh 


NID 


That attached hereto (Exhibit J) is a true copy of the 
Conditions of Contract which were part of the ticket 
coupons of each of these passengers. 

Paragraph 6 of the Conditions of Contract provides: 

“6. Any exclusion or limitation of liability of car- 
rier shall apply *o and be for the benefit of agents, 
servants and representatives of carrier and any person 
whose aircraft is used by carrier for carriage and its 
agents, servants and representatives.” 


Ricuarp E. Neuman 


(Sworn to December 19, 1975.) 
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EXHIBIT B--PASSENGER TICKET COUPON (MRS. T. ORPHAN) 
ANNEXED TO AFFIDAVIT OF RICHARD E. NEUMAN 
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EXHIBIT D--PASSENGER TICKET COUPON (DR. DAN REED) 
ANNEXED TO AFFIDAVIT OF RICHARD E. NEUMAN 
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EXHIBIT E--PASSENGER TICKET COUPON (J. MICHEL) ANNEXED 
TO AFFIDAVI1 OF RICHARD E. NEUMAN 
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EXHIBIT F--PASSENGER TICKE’ “© PON (MRS. K. MICHEL) 
ANNEXED TO AFFIDA’’ * OF RICHARD E. NEUMAN 
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EXHIBIT G--PASSENGER TICKET COUPON (MR. JOHN GILDAY) 
ANNEXED TO AFFIDAVI™ OF RICHARD E. NEUMAN 
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EXHIBIT H--PASSENGER TICKET COUPON (MR. E. BARD) ANNEXED 
TO AFFIDAV1:.T OF RICHARD E. NEUMAN 
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EXHIBIT I--PASSENGER TICKET COUPON (MR. S. BARD) ANNEXED 
TO AFFIDAVIT OF RICHARD E. NEUMAN 
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EXHIBIT J--CONDITIONS OF CONTRACT ANNEXED TO 
AFFIDAVIT OF RICHARD E. NEUMAN 
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stract Picket” “osans this passenger ticket and bagcage 
aditiCs and theenctices form part, “carriage” is equiva- 
“catgta Bese"! air carriers that carry or undertake 
to carry the passenger his Darescs hercvader or perform any other service inci- 
dental to such ar ca -are, “WARSAN CONVENTION’ means the Convention for 
the Unification of Cerla7 Rue artiste te Interngiional Carriage by Air signed at 
$22, of that Convention as amended at The Hague, 28th 

H mey be Pr iced!s, 

: =e hb eioslr ss ris oid Mnitstions relcting to fisdility 
6: OF och Veet aa Te 233 such carricze Is not “intcrnatioza) 

mer Os Clie "4 oe ter \2. 

_7o the extent not in conaict rAhSthe forecains carriage and other services 

performed by exch carr- are sunjoct to, () provisions contained in this tickst, 
(i) applicadte tariffs. (ee) ezrrier’sjcmenions of carriage and related revulations 
which are msde part bercol /2%i cre avaliczle on apolication at the offices of 
Learries). exeest in transperi-tica gticten @ picce in the United States or Consda and 
fzay piace outsi¢s tncreof io wich Pirgts In foree la these countries apply. 
| 4. Carrier's name may t2 ebdrevirted i> the ticke!, the full name end Its abbre- 
‘wistion being set forth in carrier's tariffs, conditions of carriage, regulations or 
fimetahies: ¢arrier’s adéress shall be the airzoct of departure shown opposite the 
first 2boreviation of carricr’s nema In the ticke:; the szreed stopping places arc those 
places set forth In this ticket or as shown In carrier's timetables 2s schedulcd 
erformed hereunder by 
several successive carriers Is regarded as & single operation, 

%, An ait carrier issuing a ticket for carrlage over the lines of another air carrier 
does so only as its azent. 


1. As osed in this 
check, of which thes 
fent to “‘transportatic: 
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rorics . ° 
‘urn2y involves an ultimate destinction or stop in a country othr than the country of departure the Warsaw Conven- 
3le and the Convention governs and in most cases limits tha liability of carriers for Geain or personal injury ana in 
ns also notice herded “Advice to Intern-tional Passengers on Limitation of Liability,” f 
CONDITIONS OF COlTRAST s 


6. Any exclusica or limitation of liability of carrie¢phall apply to and be for the S 
Donefit cf ezcaic, serecats and .representatives of carrier and any person whoses 
aircraft is uses by carrite for carrizge andiis agents.-servants and representatives. * 


7. Crecked bercaze will De delivered to"Letrer of the bagsage check. In case of” 
damage to Dargzze Mevirg in International Woisportaticn complaint must be made In 
writing to carrier fortnastn atter discovery of damace cad,. ot tie latcst, within 7 days 
from receipt; in case of Seizy, complcint must be made within 21 days from Cate the 
barges: was Celisered. See tariffs or conditions yg! carriage, regarding fon-intemationa! 
transportatica, oa poe 

8. This ticket is gocs tor carriage’ for onctycor from Pate of Issue, except as 
otherwis: provided in this ticket, in-carrler's storiffs_-rcacitions of carriage, oF 
tclates resulations. The fare for carriage hercunder is. S\icct to change prior to 
commercesent of carriage, Carrier mey retusc ‘trensporkmrm If the apphcadle fare 
has rei Seen pais. 4 


9. Carrier urdertakes to use Its besk.citorts to gerry the passenger snd barcccge 
with rezscecdie Cispaich. Ti aes shown in timetable or elscwhcre are mot gucra> 
teed end form mo part o1 *.. contract. Carrier may without notice substitute 
altzrmate carricrs or aircratt, and may alter of omit stopping ploces shown ca 
the ticzet in case of necessity. Schedules are subject to charge without notice. 
Carrier assumes no respensivility for making connections, 


10. Passenger shali comply with Government travel requirements, present exit, 
entry and ciier required Gocuments and arrive at airport by time fixed by carrier or, 
Hf no time Is fizad, ezriy enough to complete departure procedures. 


11. Ko asent, servant or representative of carricr has authority to alter, modify 
or waive aay prov sion of this contract. 


CARRIER RESERVES THE RIGHT TO REFUSE CARRIAGE TO ANY PERSON WHO HAS ACQUIRED A TICKET IN VIOLATICN OF APPLICABLE LAW O28 CARRIERS TARIFFS, RULES OR REGULATIONS 


rE plates on the possenzer’s route; carriage to be 


Issued by tne Carrier whose name is In the “‘Issved By” section on the face of the Passenger Ticket and Baggage Check. 


SUBJECT TO TARIF? RECULATIONS 


Re a 


AFFIDAVIT OF RICHARD H. AIME IN OPPOSITION TO MOTION 


UNIYED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RUTH ANN REED, as Administratrix of 
the Estate of DAN WILLIAM REED, 
deceased, and as parent, natural 
guardian, and best friend of 
CYNTHIA ANN REED, DEBORA LYNN REED 
and JULIE MARIE REED, all infants, 
and 
Eight Other Wrongful Death Claims, AFFIDAVIT 
Plaintiffs, 75 Civ. 4015.) (MEF) 


~against- 


FORWOOD CLOUD WISER, JR., and 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


RICHARD H. AIME being duly sworn deposes and says: 


~ 


That he is Director - Tariff Development for Trans 
World Aiclines, Inc., and as such is fully familiar with the 


TWA taritfs in force and effect on September 8, 1974. 


On September 8, 1974 TWA, Local and Joint Interna~ 


p 6 ATS 


Affidavit of Richard H. Aime 


tional Passenger Rules Tariff No. R-3 was in force and effect 
and was applicable to the transportation by air of the dece- 


dents alleged in this action. 


Those portions of the TWA R-3 tariff relating to 


Liability of Carriers are attached hereto as Exhibit "A". 


Xk | 
Licked 4 Clu 


Sworn to before me this RICHARD H. AIME 


Gh day of December, 1975 
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EXHIBIT A-~-T.W.A. LOCAL AND JOINT INTERNATIONAL 
PASSENGER RULES TARIFF NO. R-3 ANNEXED 
TO AFFIDAVIT OF RICHARD H. AIME 


10th Revisec Title Pace: 
Cancels 9th Revised Ticle Page 


TRANS WORLD AIRLINES, INC. 


AND JOINT INTERNATIONAL PASSENGER RULES TARIFF No. R-3 


oss 


Containing 
Rules and Regulations 


Governing the Carriage of 
PASSENGERS AND BAGGAGE 


Applicable 
Between Points in the 


UNITED STATES and CANADA 
and 


AFRICA, ASTA, AUSTRALASIA and EUROPE 


This tariff is spplicable only in connection with tarifis making reference 
hereto. 


Rules and reguletions provided herein have been filed with, or ‘submitted 
to, each country as required by applicable international agzreezents. 


For explanation of Abbreviations and Reference Marks, see Pege §. 


Issued by: ESPreCriVe: 
ISSUED: & W. t. LAacew. ae. February 21, 1973 
Staff Vice President - Pricing 
January 22, 1973 605 Third Avenue (Original Tariff 
New York, New York 10016 eitective October 
1, 1954) 


(Printed in U.S.A.) l Correction No. 599 
Departure from Rules 8.5.3, 8.10.1, 11.6 and 11.7 of Rules 1/52 authorized 


under Spectal Permzission No. 2227 dated August 4, 1554 of the Air Transport 
Board. 
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Exhibit A Annexed to Affidavit of Richard H. Aime 
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° ° ba e 
Trass World Airliaes, Loe. 26th Revised Page § 
Local & Joint Intervetiooe! Possonger Rules Tori Ne. 2-3 Cancels 25th Revised Page 5 


STO? PARTICIPATING CARRIERS (Concluded) 


fiery 
Participatics Carriers (Concluded) aDbrevtatiozrs a 
C.A.B. Z ac.T.C. (A) 

No. y Pa.No, 


Societe Tanisteace de L°Air Tunis 
aSouth African Airways . 2 « « « - 
eSouthera Airvass, Inc 2. « © « %. 

South Pacific Air Lines, Inc. .. 

Sudas AirwayS ..c-eceereerve 

SéISSA, Sviss Air Tracspert 

Comsesy, Lintied. « ie. 0 (0:0, 6 6 6 

The Gul? Aviation Company Linited 

Trars-Australia Airlines. . « « « « © e 

Transportes Ajereos Portuzueses S.A.B.L. 
atexas Jaternation..s Airlines, Inc. . . 

azUnited Air Lines, Inc. . . 2 « « 

United Arab Airlises, U.a.a. 

V.dcd.0. Qlizgertsa) Ltée. « «6 «6 

Yestera Air Lizes, Inc. . « - ie 
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ai-See Siostitution Notice oa Page 6. 
For Ex;lanation of Abbreviations and Reference Marks, see Paze 
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The rales.:reg:latiors and ebhese® roriéed hareia bave 
beer filed ris oF sowattred ty OxcR cocatry Aa required C.7.C. (A) Ne 18 CARN 17 
by apagicrs.9 4s%9rctatissal SS re. ’ 


resseatu. 
25th Revised Pege 6 
avsceger Rules Tort? Na. 2-3 Cascels 24%0 Zavised Page 6 


Trass World Airt'son, loc. 
Lec)! & Join? Isternational 7? 


EXPLANATIC® G? SYKBOLS AND BI77ROCE WAGES 


& Derctes change in wording $ Dezotes dollars (See Bule 2-A). 
wiich results in neither / Dezotes “or”. 
=irease nor decrease. % Derotes Percentage. 

ZT Denczes cancellation, 


EXPLANATION 67 ABBREVIATIONS 


deri) TATA eInternational Afr No. -Noverber 
CoraZtan Traasport Transport Association -Octorer> 
Cozstssion (Air Inc. -Incorporated -Septexder 
Transpart Conaitzee) || Jan. January } eTrass world 
August -June Airlines, Isc. 
Civil Aeronautics Kilogram (s) ; United States (of 
Board - Found (s) x azerica) 
les . . Cacadiaa eLinited . eUnioa of Soviet 
e iG Go! Cazadtaa Transp? March Socialist Republics. 
any Cozaission (Air eHonths | a Years 
Transport Coazittee) : 
CF) cis Currescy : 
edjb/ae doisg busisess a5 
Dec. . Decender 
Zed. Peoruar7 


eeeeveee 


a: SUBSTITUTION NOTICE 


Coluns 3, having taker over the tariffs.etc.,of the cazrier(s) nazred in Colunn 2 by 
pzoption Notice 28 snows 15 colucns 3 and 4 is hereby substituted for the nace of the carrier(s) in 
Coicza 2, vrerever the latter appears in this tariff (as azercec). 


Colusn 2 Coiuxa 3 Coluan 4 


Adopted Carrier As Per Acopt:s= AS Per- Adoption 
Notice C.A.3- Notice C.T.C. (A) 


Air C2raca Trans-Canada Airlines 

Aire-I=d:2 A:r-Indla Isternatiozal 

Ais New Zealacd Lisited Jasnan Enpire Aisways,Linitec 
vest Coast Airlines, Inc, 
“Mohawk Airlizes, Inc. 
Sortheast Airlines, Inc. 
Ceotral airlines, Inc. 
fapita! Airtises, Inc. 


November 14, 1973 
CCBASCTION §O. 629 
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Exhibit A Annexed tc Affidavit of Riehard H. Aime 


.The rules, regailatiors aad chasse provid¢-d hereis bave 
bees flled vith or cutalttod to each cocstry 23 required C.T.C.CA) Ne. 16 


- by spolicabdle tstarcatiosal agroesesta.: CAB Ne. 17 


Trans World Alriinea, lac. i 23th Eevised Poze 6 
Loco! & Jolat Intersetiove! Passteeger Rules Vorrh Me R-3 Cascels 2ith Pavised Fage 6 


EXPLANATIGS GF STPBOLS AND FIVER ONCE WALES 


mw Denotes addition, a Denotes change 1a rordinz $ Denotes dol! 

é Denotes reduction, woich results in neither / venotes “or 

@ Desotes increase. : izzrease nor cecrease, % Deco.es Percentage. 
X Denotes cancellation, 


oo 


EXPLANATION OF ABBREVIATICNS 


ABE.. « April IATA . . .Ioterrational Air ‘ 
AiBe « Canadian Trarnspor? Transport Association); -Octoser 
stission (Air Inc. . - »Incarparated -Septesder 

Transport Coaziczee) WED. 16.6 ‘ fiw otracs: ‘world 

pC ae Avgust JUN. «© lirlines, Iac, 

CcALB: . Civil Aeronautics Kllo(s). ,Kilegran(s) -Unitec States (of 
Board | Lb(s). . .Found(s) iserica) 

Can. « ... Canadian Ltd. > » »Linited eUnios of Soviet 

C.T.C. (A). Canacian Transport MAF se eo saren Socialist Republics. 
Commission (Air Mos. . . .Months Years 
Transpert Co==:itiee) 

(oe Currescy 

pdc/d/a. doing Dusisess as 

Dec. . Decesber 

Feb. . February 


ASSUBSTITUTION NOTICE 


The corrier nazed in Colucn 1, having tatee over the tariffs.etc.,of the carrier(s) named in Coluan 2 by 
adoption Notice 2s skcwn i= calvoss 3 and 4 1s hereby substituted for the nase of the carrier(s) ia 


Colucn 2, wherever the latter apperrs in this tariff (as acecced). 


Colu=zn 1 Colusn 2 Colvses: 3 Column 4 


Adopting Carrier - Adoptec Carrier AS Per AcNptron as rer ALostion 
Notice C.A.B- Notice €.T.C. (5) 

Air Cosaca Trans~Canada Alirlices 

Air-India Air-Incia Internatiozal 

AY Nev Z2alacd Lisited Taszan E=pise Airvays,Liaited 

Air West Inc. west Coast dirlines, Inc. 

millegherny Airlices, Icc. Monask Airlines, Inc. 

ePelta Airlines, Inc. Northeast Atzrlizes, Inc, 

seontier Als tices, Joe. Central Airlices, Inc. 

Csaited Airlines, lac. Capital Airlises, Isc, 


TSSL=p: EYTVECTIVE- 


November 14, 1973 


October 15, 
(Prinsed ts 0.8.4.) CORCTION ™D. 699 
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Exhibit A Annexed to Affidavit of Richard H. Aime 
MS, regebaticas asa cou, = piuvicea ives ; 
ea filed vith or sudatited to each coatry : 
» res OT applicadle fotercattocal agreesests, i € édde Me ee en 
Trose World Airlises, Inc. 


Lecel & Joint International Parsonage’ Ries tert eee btn Rasincs pat Je 


Cancels 6th Revised Paze 30 
EXILE 13. PASSENGER EXPENSES EY POUTE (Coat isued) 
25> Ss eee 
(3) Ectel Reservations 
I) Ecorse, eee ; 

Whe: cested by passengers, Carrier will wake application on their betalf for hotel reservatioas, but the 
syailability thereat {4s not guaranteed. All expenses incurred by Carrie> 1m arranging. or attecpting to 
arrazge for reservations will be chargeable to passengers. 


(C) Arrangesests Made by Carrier 


is making arrangeneots for hotel or other housing and board accozodatiozs for passengers or for 
excursion trips on the grouse or other sisilar arrangements whether or 20% the cost of such arraage- 
rests 1s for the account of Carrier, Carrier acts only as agent for the ;assenger aad Carrier is rot 
liable for loss, daz1ge or erpecse of any cature whatsoever incurred by txe passenger as a result of 
or in cozzection with the use by the passenger of such accoznodatios or the cenial of the use there= 
ef to the passecger by asy other perso, cozpany or agency. 


PULE 14. TATES 


Asy tax or otber charge inposed by goverznent authority and collectable fros a passenger will be in addition 
to the published fares and charges, except that transit taxes at cosrecticg poists tay be absorbed under the 
conditioss indicated in Rule 13, paragraps (A), sub-paragraphs (a) and (5), =ovided also that such transit 
tax is not applicable to such througs service. : . 


POLE 15. ACMINISTPATIVE POPMALITIES 
(a) Cozpliasce with Regulatiszs 


The passecger shall cozply with all \avs, regulations, orders, cesacds or travel recquirezents of 
countries to be flown fros,into or over, and with all rules, regulatiozs asd instructioas of Carrier. 
Carrier stall nat be liable for any aid or information given by | agest or exployee of Carrier to any 
passenge> 1a cossectioa with obtaining necessary docuzents or cc=alying with sich laws, regulatiozs, 
orders, denands, requirenests or instractiorcs, whether given orally or i= Writing, or othervise; or for 
the cozsequences to any passenger resulting froz his failure to obtzin sock cocumerts or to cozply with 
such lazs, regulatiors, orders, ceaas¢s, requireneaots or instructions. 


Passports and Visas by te 

(1) Tke passenger shall cocply with all governsent travel requiresests a=¢ present al! exit, entry and 
otber docuzents required by me laws, and, unless applicable lass provice othervise, shall iccden- 
nify the Carrier for 2asy loss. Cartage or expense sufserec o> iscurred 35 Such carrier by reason cf 
suct passenger's failure to co so. Carrier 4s not liable to the pass2zger for loss or expense due 
to the passenger's failure to cczply with this provision. Carrier reserves the right to re*use 
carctacge to any passenger who bas cot complied with applicable laws .cezslations,orcers deri:.-s or 
reguiresents or whose docuszests are sot cocplete. 


Subject to applicable laws an¢ regulations,the pzssenger agrees to par the applicable fare *nenever 
Carriar,oa governnect order,is required to returo 3 passenger to his ;otat of or:cin Or elsecvhere 
due to the passenger s inadnissibility into or deportation froz a ccuztry,whether o: transit or of 
destisation. Carrier ray apply to the payoent of such fares asy furcs paid by tre passenger to 
Carrier for unused carriage,or aos funds of the passenger in tbe poss#ssion of Carrier. .The fare 
: collected for carriage to the point of refusal or deportation si1] no: be refunded Sy Carrier. 
(C) Custe=s Inspection 


If required, the passenger rust attend inspection of his baggage, checks or uncheczed, by custozs or 
other government officials. Carrier accepts no responsibility tozard tle passenger, if the latter fails 
to obse-we this condition. If carage is caused to Carrier because of tre passenger's failure to observe 
this cozditios, the passenger shall indeanify Carrier therefor. 


LD) Goverzmest Rerulatios 


No liability shall attach to Carrter if Carrier in good faith ceterzines chat what it understancs to be 


applicable lew, goverznent regulation, desand, order or requiresest, regusres that it refuse anc it does 
refuse to carry a passesger. 


EXLE 16. LIASILITY OF CARIZS3 
(a) Successive Carriers nis 


Carriage to be perforsed under oze ticket or under a ticket anc any corjucction ticket issued 1a con- 
nection trerevith by several successive Carriers is regarded 2s 2 Single Operation. 
m22issued zvitbout cha ‘ 
ou age (Continued oc next page) 


For explanation of abbreviations and referecce carks used but not explained cz tkrs page, see page 6. 


traved by: 
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Exhibit A Annexed to Affidavit of Richard H. Aime 


pagar pi eSeminar Becyiaeatll” sci vasa eect apetatnh 


Troms World Airlines, Inc. Vath Bevised Page 31 

toce!l & Joint Internotionel Passenger Rules Tori No. R-3 Cancels 13th Revised Page 31 
me 

RULE 16. LIABILITY OF CARRIERS (Coat inued) in 


(B) Lazs_and Provistocs Applicable. 


1) (a) Applicable only to °AA, AC, AF, AI, AL, ALT. ANA, APG. AUA,AYN, AZ. 554, BN BOIC CaTRay Cpa 
ies CO-TEA- CIFRUS, UL, LAL, ETHIOPIAN, FISViTe, FL,15,JAL,JAT. ALY, LA, MAL, Mea MS NV SE 
¥. oR TA pic Reda HEE 


WW, NYA. OA. y EA, RAC, Pe 53,5413, S15,S2, TAP, Tesb ii,le,and op 
“Je Carrier stall avail itself of the licitatios of liaoility provided in toe Convention for 
the Coification of Certain Rules Relating to Intercational Carrizze by Air signed at barsav 


October 12th, 1929. or provided in the said Cozventioz as amended by the Protocol signed at 

The Hague Septezbder 28th, 1955. Hovever. in accordance with Article 22 (1) of said Conven- 

tion, or s2id Convention as anended by said Protocol. the Carr er agrees that, as to all 

international transportation by the Carrier as deficed in the said Coavention or said Conven- 

tion as azended by said Protocol, which, according to the Contract of Carriage, includes a 

point in the United States of Acerica 2s a point of origin, point of destination, or agreed 
oppic lace. : 

“Th Pine Pinit of liability for each passeager for ceath, woundizg. or other bodily injury 
sball be the sum of U.S. $75,000 (Caradian $75.750.00) inclusive of legal fees and costs 
except that. in czse of a claim brougat in a State where provision is rade for separate 
avard of legal fees and costs, the lizit shall be the sua of U.S. $58,000 (Casadian. 

$58, 580.00)exclusive of legal fees axd costs. 
Tbe Carrier shall not, with respect to any clais arisirg ovt of the death, wounding, or 
other bodily injury of a passenger, avail itself of any deferse under Article 20 (1) of 
said Convention or said Convention as azended by saic Protocol. Nothisz herein shall be 
deesed to affect the rights and liabilities of the Carrier with regard to any clain | 
brought by, or on bebalf of, or in respect of, any person sho has vilfully caused damage! 
which resulted in death, wounding, or other bodily injury of a passenger. 

Except as provided in subparagraph (1) (a) above, carriage hereucrcer is subject to the rules 

and limitations relating to liability established by the Convention for the Unification of 

Certain Rules Relating to International Carriage by Air. signed at Warsav, October 12, 1929 

or that Convention as azended by The Eague Protocol, 1955, whichever ray be applicable (here- 

inafter called “the Convention”), unless such carriage 13 not internatioral carriage as de- 
fined by the Convention. In the international carriage (as defired in the Convention) of 

passengers, the liability of the carrier for each passenger is lizited to the sua of 125,000 

French gold francs or its equivalent (U. S. equivalent approxizately 1#$10.000.00;0r 250,000 

French gold frances or its equivalent (UC. S. equivaleat approxinately’*#$20.000.00)if The Hague 

Protocol Anenczent of the Cocrention is applicable. (See Note Faze 32). . . 

Applicable to 411 Particisating Carriers Except A, AC, AP, AI, 2L, ALT, ANS, ARS 

Bea, By, EOAC, CAvsar, CUA, CU, CSA, Circa, Do) EA, ELAL, PINIODTAN, FIN a7 Bp 

pi A,SAB,SS 


sd Mad A Mba A 
KLM, LH, MAL, MEA, MS, MA,NE, NW, NYA, OA, PAA, PAL, PIA, Oca, RAC. Ke 


TT, Te, UA, and wa. 

Carrier shall avail itself of the linitatioa of liability to passengers as provided in the 

Cosveation (see Pule 1 herein); and, in the internatiorcal transportation of Passengers, the 
liability of the carrier for personal injury or death of each P2sseoger shall be Listted to 
be sua of 125,000 French gold francs or its equivalest (the United States equivalent is 

lathe td getrasteutals (i ath Ren ana Me francs or iy equivalent (the Uaited States 

eguivalea approxt=ate ‘ - 004 he Eague Protocol Azendcnrent ‘of 

applicable. (See Note Page 32). " = Pe TE HOESe RS ERe ee 


(d) Intectiosally Left Silank. 


(Coatinued on next page) 


* Amousts shown in Canadian dollars are not applicable for AA or UA. 


Por explanation of abbreviatinns and refereace carks used but rot explained on this page. see page 6. 


| 
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| ISSUED: February 5, 1974 | EFFECTIVE: March 7, 1974 (Except as noted) 


(Printed in U.S.A.) PEffective February 6, 1974. 1S8sued on 1 day's notice CORRECTION NO. 644 
under Special Tariff Peraission No.33222 of the 
Civil Aercnautics Board. 
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«bree ZB Sdind Internadione! Passenger Rules Toritt Ne. 2-3 Cancels 12th Fevised Page 32 


} Erte te LIZ3ILI7¢ OF CARRIERS (Continued) 


(3) Lazs acd Provisions Appli€abfe (Continved) 
(1) (e) Applicadle only to EA and WA 


Tee carrier shall avail itself of the limitation of liability provided in the Convention for 
the Unification of Certain Pules reiating to loternatioza! Carriage by Air signed at sarsay, 
October 12, 1929. or provided ia tke said Convention as azecded by the protocol signed at The’ 
Eague. Septe=der 23, 1955. However, in accordance with Article 22 (1) of said Convention or 
said Convention as azended by said protocol, the carrier agrees that, as to all international 
traxsportation by the carrier as defined in the said Convention, or said Convention as anend 
ed by said protocol which according to the contract of carriage. includes a point in the 
United States of Jserica as a point of origin, point of destination, or agreed stopping 
place: (1) the linit of liability for each passenger for death, wounding. o> other bodily 
icjury sball be the sumof U. 5. Dollars 75,000 (Canadian Dollars 75,750.00) inclusive of 
legal fees and costs except that. in case of a claim brought ic a state where provision is 
ede for separate avard of legal fees and costs, the lizit shall be the sun of U. S. Dollars 
53,069 (Canadian Dollars 58.530.00) exclusive of legal fees a=d costs (2) the carrier shall 
rot, with respect to any Clais arising out of the death, wounding, or other bodily injury of 
a posseager, avail itself of a-y cefense under Article 20 (1) of said Convention or said Con 
vention as amended by said protocol. Nothing herein shall be deemed to afiect the rigats ana 
liabilities of tte carrier vith regard to any Claim brought by, on bebalf of, or in respect 
of any person vho bas wilfully caused damage which resulted in death, wouncing,or other bod- 
tly injury of a passenger. (See Note Below) 


SS eee ee ee eee ae 8 


Note - Rules stating any licitation on, or condition relating to, the liability of carriers for per- 
sonal injury or death are not pernitted to be included in tariffs filed pursuant tothe lags of 
the Tnited States, except to the extent provided in Bule 16 (B) (1) with respecr to Tariff C.A.B. 
No. 17. Insofar as this rule states any such limitation or condition it is included herein, 
except to the extent provided in Bule 16 (B) (1) with respect to Tariff C.A.B. No. 17, as part of 
the tariff filed with governzents other than the United States and not as part of tariff C.A.B. 
No. 17 filed with the Civil Aeronautics Board of the United States. 


Carrier’s nane cay be avorevitated in the ticket, the full mame and its abbreviation being set 
forth in Carrier's tariffs, and Carrter’s address shall be the airport of departure shown 
opposite tbe first abbreviation of Carrier’s nane in the ticket.,and for the p:rpose of the 
Coaveatioa the agreed stopping places (which may be altered by Carrier in case of necessity) 
are those places,except the place of departure and tke place of destinatiozn,set forth in the 
ticket and any conjunction ticket issued therewith,or shown in Carrier’s tinetable as 
scheduled stopping places on the passenger’s route. A list givicg the full nane and abbrevia-~ 
tion thereof of each Carrier in this tariff is set forth on pages 5 and 6. al 

To the extent not in conflict with tke provisions of subparagraphs (1) and (2)-above, alj 

carriage tereurder aad other services performed by each Carrier are subject to: 

(a) applicable laws (includircg cational lazvs implenenting the Coavention or extending the 
rules of the Cosvention to carriage which is not “isternatiozal carriage” as defired in 
the Convention),goverznnent regulations, orders and requirezects; 

Exception of ELM: Without prejudice to Rule 16(B)(1) all rights and liabilities of KLy 
arising out of, or in cocnection with the contract of carriage,or in cozcection vith any 
transportation or other services offered or performed pursuant thereto, shall be governed 
by the cational law of The Netterlands. 

(bo) provisions set forth in the pessecger’s ticket; 

(c) applicable tariffs: (Continued on next page) 


page. see Page 6. 


Feoruary 5, 1974 EFFECTIVE: March 7, 1974 
QPrictec ir U.S.A.) CORRECTION NO. 645 
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Exhibit A Annexed to Affidavit of Richard H. Aime 
The rules, regetatioss asd crasges provided herein bazve 
Been Ziled wits cr sutattiod to eich coustry as required C.T.C. CAD No. 16 
- by aprlicadle interaaticzal ssreeneats, 


Trans World Alrtioos, loc, 
Locel & Joint Inturnctonel Posserqur Rulos Torit# No, R-3 


C. AB. No. 17 


anaemia te CC: i 
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f9th" Revised Page 33 
Cancels 18th Revised Page 33 


RULE 1G: LIABILITY OF CARRIERS (Concluded) 
(B) Uaes and Privisi0ss Asplicable (Conc)ded) 

J (Cose ted) 

(d) excezt tn transportation between a place in the United States asd aay place outside thereof 
and a!so betweec 2 place in Cacada and any place outside thereot,conditions of carriage, 
regulatiozs and tisetables (but sot the tines of departure ec¢ arrival therein specified) of 
Carrier,vhich cay be inspected at any of its offices and at 2irports from which it operates 
regu!ar services. 


(C) Linitatios of Liabilit 
Except as t-e Convention or other applicable law ozy otherwise require: 


(1) Carrier :s not liable for any death,injury,delay,loss or other dazage of whatsoever nature 
hereiza‘ter 19 this tariff collectively referred to as dasnage ) to passengers or unchecked 
baggase arising out of or in cocrection with carriage or other Services perforsed by carrier 
incidectal thereto,usless such dazage is caused by the negligence of Carrier. Assistance 
renderec to the passenger by Carrier’s enployees in lozding,uoloading,or traasshippicg baggage 
sball be considered aS gratutious service to the passenger. AZ and SAB are not liable for. 
dazage to such unchecked baggzge incurred during,or 2s a result of such Service, irrespective of 

the negligence of carvier’s employees. (See Note,P2ge 32). 

Carrier 1s rot liable for any canage directly azd solely arising out of its coapliance with any 

lavs, goverment regulatiocs,orders or requiresects or fron failure of. passenger to coaply witb 

same,or out of any cause beyond carrier’s control. 

Acy liability of carrier is limited to 14#$20.00(250 French gold fraccs,consisting of 65% nilli- 

grans cf gold with a fineness of nine hundred thousaccths) per kilogram in the case of checked 

baggage acd 1¢$300.00(5000 French gold fraccs) per pzsseager in the case of unchecked bagzaze or 
other property,unless a higher value is declared in advance and additional charges are paid 
pursuant to carrier’s regulations, In that event the liability of the carrier shall be linited 
to suct higher declared value, In cro case shall the carrier’s liability exceed the actual loss 
suffered by the passenger, All claims are subject to proof of 2nourt of loss. 

Exceptios: This provision is applicable to Ar only when carriage on the lines of AF originates 

in the U.S.A. cr Canada, In all other cases,aay liability to Ar is limited: (a) in the case of 

checked baggage,to the actual value of suck baggage or 250 pe francs per kilogran, whichever 
is less; (b) in the case of unchecked baggage, to the actual value of such baggage or 5,009 gold 
francs per passenger, whichever is less, 

(a) In acy event liability of Carrier for delay of a passenger shall not exceed 125,000 French 
gold frascs, or its equilvalect. : 

(b) In 2c7 event liability of Carrier for death or injury shall not exceed 125,000 French gold 
fraccs, or its equilvalent. (See Note, Page 32). al 

In the event of delivery to the passenger of part but not all of his “checked baggage, or in the 

event of damage to part but not all of such bagzage, the liability of the Carrier with respect 

to the usdelivered or danaged portion shall be reduced proportiocately on the basis of weight, 
notwithstanding the value of any part of the baggage or contents thereof, 

Carrier is not liable for dasage to a passenger’s baggage caused by property contained in the 

passeoger's baggage. Any passenger whose property caused dazaze to another passeager's bagzage 

or to the property of Carrier shall indemnify Carrier for all losses and expenses incurred by 

Carrier 2s a result thereof. 

Carrier :s not liable for loss,,danage to,or delay in the delivery of fragile or perishable 

articles, =oney, jevelrs,Silvervare,cegotiable papers,securities o> other valuables, business 

docunmects,or Sa=ples woich are included in the p2ssenger’s checked baggage,whether with or 
without the keovledge of Carrier. ; 

Carrier =ay refuse to accept any articles which do rot constitute baggage as such term is defined 

berein,but 4f delivered to and received by Carrier,Such articles shall be deesed to be within 

the baggage valuatios acd lisit of liability,acd shall be subject to the published rates ard 
charges of Carrier, 

(a) Liability of Carrier for damages shall be linited to occurresces on its own line,except in 
the case of checked b2zcage as to which the passecger also has a right of action against 
the first or last carrier. 

(bd) A carrier issuing a ticket or checking baggage for carriage over the lines of other does so 
only 2s agect. (See Note, Page 32). 

Whenever M's and AZ’s liability towards the passenger is limited or excluded under this Rule 

or under applicable lavs,the passenger and all other persons or agencies who are party to the 

contract of Carrier sh2ll hold KIM acd AZ free end harmless froz any tEird party claizs con- 
cercics passecgers or baggage instituted in excess of Such liritations or notwithstanding such 
provisicss excluding KIM’s aad AZ’s liability. 

Carrier szall rot be liable in any event for any cocsequential ur special damage arising fron 

Carriage s:bject to this tariff{,wnether or not Carrier hac knowledge that such damages might 

be incurred. 

Any exclusion or limitation of liability of Carrier under this teriff or the ticket shall apply 

to agents, Servaats,or representatives of the Carrier acting within the scope of their eaploy- 

rent 222 also to any person whose aircraft 15 usec by the Carrier ard its agents, servants or 
representatives acting within the scope of their enploynent.\ 

EES IE AMORA Cae UG AMR aC 

' £0r explanation of abbreviations and reference marks used but not explained on this page, see Paye 6. 


ISSvzD: February 3. 1975 EFFECTIVE: warch 7, 1974 (Except as Noted) 


(Pristed 12 U.S.4.) tEffective February 6.1974. [Ssued on 1 days : CORRECTION NO. 636 
motice uader Special Tarif{l Peroission No. 33232 : 
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Tre rulos, regulations aad charpus provided herein bave NO CHANGE GO}. slS PAGE. 
beaa fis with or subaitted to eacu country as required ~ 
aby angi table istersational agre=nents, C.T,C,(A) Xo, 


. e uty 


Trens World Alrines, Ine. 22,3 ; 20th Revised Paye 4 
Local & Joint Internetional Passenger Rules Toritf Ne R-3 Carcels 19th Revised Page 34 


16 CA. BL No. 17 


‘2217: TIME LIMITATIONS ON CLAIMS AND ACTIONS 
POLE DU: TIME Pee ye ee eee eens, 


s 

(A) No actioas shall lie in the case of danage to baggage untess the person entitled to delivery con- 
plaiss to the carrier forts7ith after the discovery of the dazage,and,at the latest,within seven 
days fron the date of receipt; acd in the case of delay,or loss, cozplaint cust be made at the 
latest witbin 21 days frem the date or which the bagzage has been placed at his disposal (in the 
czse of delay), or should have been placed at his disposal (in the case of loss). Every cnaplaict 
cust be cade in writing ac dispatched within the tine aforesaid. Whee carriage is not ‘ inter- 
rational carriage as deficed in the Convention, failure to give notice shall not be a bar to suit 
where clainant proves that (1) it was rot reasonably possible for hin to give such notice, or (2) 
that notice was rot given cue’to fraud on the part of carrier, or (3) the canagereot of carrier 
kad knowledge of danage to passeager’s baggage. 


(B) Asy right to damages agaicst carrier shall be extinguished unless arc action is brought within two 
years reckore@ from the dave of arrival at the destination, or froz the date on which the aircraft 
ought to have arrived, or from the date oa which the carriage stopped. 

PCLE 18: OVEPRIDING LAW 

Icsofar as any provision contatced or referred to in the ticket or in this tariff may be contrary to a 

lav, governnent regulation, order or requirenent which severally canrot be waived by agreecent of the 

parties, such provisions shall rezaia applicable and be considered as part of the contract of carriage 
to the extent only that such provision iS sot contrary thereto, The invalidity of any provision shall 
not affect any other part. 

RULE 19: MODIFICATION AND WAIVER . 

No agent, servant or represectative of Carrier has authority to alter, codify or waive aay provisions 

of the contract of carriage of of this tariff. 

ROLE 20: POUND TRIP FARES 

Konto intl mae deeds 

(A) Gereral 


(1) When a round trip ticket is purchased prior to commencenent of carriage, the fare for a round 
trip shall be the roucd trip fare published in the applicable tarif{(s) of Carrier via the 
desired routing and for the class of service used. 


(B) Application to Coabined Service, and/or Special Short Linit Validity 


(1) When rousd trip, first class, ecotcay or short limit fares are applicable between the sane 
points,rousd trip passengers will be charged the sum of 50% (computec in accorcacce with Rule 29) 
of the round trip fares applicable to the classes of service used; provided that: 


(a) such fares, which b> their terzs are not cozbinable with other iares, shall hot “be used in 
the construction of round trip fares, and 


(b) the skortest validity period applicable to any such fare used shall apply, to the entire 
round trip. 


#RULE 21- CIPCLE TRIP FARES 


When a circle trip ticket is purckased prior to commencement of carriage, the fare for such circle trip 
stall be the sus of 50 percent (conputed is accordance with Rule 29) of the 2zpplicable round trip fares 
for the class of service to be used for the respective Sections of carriage, constructed from poirt of 

origic via the desired routing, that produces the lovest fare for the circle trip; provided that: 


(a) fares which by their terms are not conbinable with other fares, shall not be used in the construc- 
tion of circle trip fares; and 


(b) if the fare for a circle trip travelled in one class of service constructed as Specified above is 
less than the highest direct route round trip fare applicable to the same class of service betzeen 
any tso poirts on the circle trip route,such highest direct route round trip fare shall apply; and 


Exceotion: This provision shall rot apply to circle trip fares constructed for carriage compleiely 
arcucd tce world in the Sane geseral direction, 


(c) the fare for a circle trip travelled fertly in one class of service and partly in another class of 
Service shall be constructed in accordance with the provisions of Rule 5(D)(3),(4) and (5) herein. 


(a) the shortest validity period applicable to any fare used shall apply to the entire circle trip. 


(e) the circle trip fare authorized terein vill not apply when any part of the circle trip is via the 
Services of a Non~Scheduled carrier or oo a charter or Military flight. 


# Departure froz the terms of sections 221.50 and 221.61 of its Economic Regulations authorized by the 
tvil Aeronautics Board (5800), 
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Reply Affidavit of Stanley J. Levy in Support 
of Motion. 
UNITED STATES DISTRICT COURT 
SouTHERN District or New Yu ak 
(SAME TITLE] 
State or New York ie 
County or New York |’ 


Sranuey J. Levy, being duly sworn, deposes and says: 


1. I am an attorney and a member of the firm of Krein- 
dler & Kreindler, attorne the plaintiffs in the within 
action and as such I am iuiy familiar with the facts and 
circumstances of this case. This Reply Affidavit is sub- 
mitted in reply to defendants’ Memorandum of Law oppos- 


ing plaintiffs’ motion to strike the defendants’ Second 
Affirmative Defense. 


2. As is set forth more fully in plaintiffs’ original Memo- 
randum of Law and in the accompanying Reply Memoran- 
dum, the Warsaw Convention provides a damage limitation 
for personal injury and wrongful death for the benefit of 
international air carriers. The damage limitation does not 
extend to the carrier’s employees. 


3. Defendants contend that Article 27 of the Convention 
reveals an unexpressed intention on tle part of the Con- 
vention’s drafters to apply Warsaw’s limitation of liability 
to the corporate officers and employees of a carrier. 
Defendants’ interpretation of Article 27 assumes that the 
Convention was limited to corporate carriers. This 
assumption is incorrect for Warsaw clearly applies to 
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private fliers ag \e'] as corporate carriers. Warsaw Min- 
utes 92; E. Mapedi Lopez, El Contrato de Transporte 
Aereo Internacional 246-50 (1968) [attached as Exhibits 
Land O. Even today, many private individuals function 
as carriers as selected pages of the World Aviation Direc- 
tory which are attached as Exhibit M demonstrate. 


4. The preliminary meeting of CITEJA and the Minutes 
of Warsaw itself fails to substantiate defendants’ claim 
that the delegates intended to extend personal immunity 
to officers or eraployees of an air carrier. The Warsaw 
Minutes, pp. 157-158, are attached as Exhibit N. 


5. In addition to Pierre v. Eastern Airlines, Inc., 152 
F.Supp. 486 (D.N.J. 1957), a second case squarely on point 
has come to the plaintiffs’ attention. In Stratton v. Trans 

anada Air Lines, 27 D.L.R.2d 670 (B.C.Sup.Ct. 1961), 


aff'd on other grounds, 32 D.L.R.2d 736 (B.C.Ct.App. 
1962), the Court stated that the Convention’s limitation of 
liability does not apply to the employees of a carrier. 
copies of Stratton and its affirming opinions are attached 
as Exhibit P. 


6. In interpreting the Warsaw Convention, this Court 
may properly refer to the subsequent attempts to amend 
Warsaw, and particularly, the Hague Protocol and the 
Guadalajara Convention. Day v. TWA, (2d Cir., filed 
Dec. 22, 1978, Slip Opinion 1231); Block v. Compagnie 
Nationale Air France, 386 F.2d 323 (5th Cir. 1967), cert. 
devied 392 U.S. 905 (1968). The Hague Conference pro- 
ceedings reveal that the purpose of Article 25A of Hague 
was to amend Warsaw by extending Warsaw’s damage 
limitation to the carrier’s officers and employees since they 
were not covered by the Warsaw limitation. Hague 
Minvtes 214-23, 351-56 (attached to plaintiffs’ initial 
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Memorandum of Law as Exhibit G). Delegates to the 
Guadalajara Conference sought a similar extension of 
Warsaw’s damage limitation since they also recognized 
that the limitation applied only to carriers. Guadalajara 
Minutes 134, 197 (attached «+ Exhibits Q and R). 


7. There is no basis for defendants’ reliance on TWA 
Local and Joint International Passenger Rule Tariff No. 
R-3 (hereinafter Joint Tariff). A certified copy of the 
complete tariff as it relates to the carrier’s limitations of 
liability is attached as Exhibit S. The Tariff provides no 
support for defendants’ position for the following reasons: 


a. Under the law of New Jersey, New York and 
federal common law, a common carrier cannot limit 
or relieve itself or its employees of liability for the 
death or personal injury of fare-paying passengers. 
Horelich, et al. v. Penna. R.R. Co., 13 N.J. 349, 
357-58, 99 A.2d 652, 657 (1953); Conklin v. Ca- 
nadian Colonial Airways, 266 N.Y. 244, 247-48, 194 
N.E. 692 (1985); United States v. Atlantic Mut. 
Ins. Co., 343 U.S. 236, 239 (1952). 


Since 1954 the Civil Aeronauties Board, by Regu- 
lation, has prohibited carriers from filing tariffs 
which limit the carrier’s liability for personal 
injury or death. The only exception is the damage 
limitation contained in Article 17 of Warsaw which 
is mandated by treaty. ‘4 copy of CAB Economic 
Regulations, 14 CFR 221.38(h) and (i) are 
attached as Exhibit T; 


The Joint Tariff defendants rely on permits 
damage limitations for property damage and, out- 
side the United States, personal injuries. By its 
own terms it provides that any damage limitation 
for personal injury (except as permitted by War- 
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saw) is excluded and not a part of the tariff filed 
in the United States; 


d. The Warsaw Convention itself, Article 23, prohibits 
the carriers from imposing any additional lim- 
itation of liability beyond the specific language of 
the Convention. 


8. There is no basis for defendants’ reliance on any pro- 
vision of a TWA ticket which purports to extend the 
carrier’s limitation of liability to its servants, agents, or 
employees for the following reasons: 


a. Contractual limitations upon the liability of a 
common carrier for the personal injury or wrong- 
ful death of its fare-paying passengers are 
contrary to public poliey and invalid; 


b. The “Overriding Law” provision of the Joint 
Tariff, Article 18, declares such contractual limi- 
tations invalid; 


ce. The ticket language itself is invalid because it fails 
to satisfy the notice requirements mandated by 
Lisi vy. Alitalia Linee Aeree Italiane, S.P.A., 370 
F.2d 508 (2d Cir. 1966). 


9. The CAB has not approved any limitation of liability 
for personal injury or wrongful death contained in the said 
TWA Joint Tariff or any TWA ticket provision. Appli- 
eable CAB regulations forbid the filing of any tariff 
purporting to limit the carrier’s liability for personal 
injury or wrongful death other than those relating to the 
Warsaw Convention. Moreover, the tariff by its own terms 
excludes any such damage limitation from filings before the 


CAB. 
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10. There is no basis for defendants’ contention that 
plaintiffs’ complaints should be dismissed or summary 
Judgment awarded to defendants on the basis of a distine- 
tion between malfeasance or misfeasance as opposed to the 
nonfeasance of a corporate officer or employee for the fol- 
lowing reasons: 


a. 


The complaint fully satisfies the notice pleading 
requirements of the Federal Rules of Civil 
Procedure; 


Under New Jersey law, the actions of the indi- 
vidual defendants complained ot would result in 
defendants being found individually liable since 
New Jersey has discarded any distinction between 
malfeasance or misfeasance and nonfeasance. 
Miller v. Muscarelle, 67 N.J.Super. 305, 170 A.2d 
437, 449-50 (App.Div. 1961), cert. denied 36 N.J. 
140, 174 A.2d 925 (1961); 


Under the law of New York, an employee who ac- 
cepts the power, duty and responsibility which his 
employer is legally obligated to perform, is liable 
for his negligence which includes nonfeasance as 
well as misfeasance, Michaels v. Lispenard Hold- 
ing Corp., 11 App. Div. 12, 201 N.Y.Supp.2d 611 
(1st Dept. 1960). In this case the Federal Aviation 
Administration has, by Regulation, imposed on 
TWA the duty to establish and maintain a security 
and screening system for the safety of passengers 
and the individual defendants have undertaken the 
duty and responsibility for the system. A copy of 
the Federal Air Regulation, 14 CFR 121.538, is at- 
tached as Exhibit U; 


It is clear, under either law, that any corporate em- 
ployee or agent who participates in or directs the 
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commission of a tortious act may be held in- 
dividually liable. 


li. Plaintiffs’ discovery will establish not only that de- 
fendants were responsible for the installation of the TWA 
security system but that they exercised day to day deci- 
sion-making authority. Moreover, many areas of direct 
misfeasance will be explored during the depositions which 
has not yet been commenced. Plaintiffs believe that they 
will establish the liability of the individual defendants. 


12. In addition to the attached Exhibits, plaintiffs refer 
to and incorporate herein those unreported cases, au- 
thorities, treaties and certain minutes from the Warsaw 
Convention and Hague Protocol proceedings attached as 
Exhibits A through K and submitted with plaintiffs’ 
initial Memorandum of Law. 


WHEREFORE, your deponent respectfully requests that 
the plaintiffs’ motion be granted striking defendants’ See- 
ond Affirmative Defense or, in the alternative, for partial 
summary judgment in plaintiffs’ favor with respect to such 
affirmative defense. 


Dated: New York, New York 


February 2, 1976 
Srantey J. Levy 


(Sworn to February 2, 1976) 


‘ my 
RLY 
EXHIBIT L--WARSAW MINUTES, PAGES 92, 93 AND 97 ANNEXED 
TO REPLY AFFIDAVIT OF STANLEY J. LEVY 


Tne President. Does anyone want the floor on this 


question? 
I put the Yugoeslov proposal to a vote. 


(The proposal is rejected). 

Tne President. Mr. Ambrosini has the floor. 

Mr. Ambrosini (Italy). Gentlemen, I would like 
to make a little observation which is very grave in 
its consequences, 

We have examined the draft of convention in its 
main lines concerning liability. 

I would like to call the attention of the Conference 
to the tact that, when dealing with transports made 
by an eee or any persou, with remuneration, 
one shall apply the system of liability as it is 
established by the conve.tion, i.e., the liability 
based on the idea of the fault and limited tdieheiity,. 

But some transports are made as an accomodation 
or free of charge. I wonder what kind of rule of ‘liability 
will be applied in such a case? 

If we do not say anything, it shall always be, 
no doubt, a regime of liability more severe than that 


of the convention, 


i must recall here the jurisprudence which was 


estabiished for free transportation by car, 


228. 
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French jurisprudence says that the owner of a 
car who transports as an accomodation, any passenger, 


answers... 
‘Several voices - No! No! 


Mr. Ambrosini (Italy). At any rate, there have been 
judgments to that effect and we also have this system: 
Italian law provides .for the case and decides that the 
carrier, in such @ case, is liable in case of accident. 

I would like to point out to the Conference that, 
since we have not studied a draft of convention 

fc ‘ 


concerning friendly transports, it might be useful 


to intocduce a reservation in the convention or, 


perhaps, subject these free transports to the same rule 


as that covering transport with remuneration. 

Mey. Devos. Rapporteur, 1 should first, like to.,point 
out to Mr. Ambrosini that the Convention does apply 
to transportation without fee where commercial enter- 

concerned. : 

It is provided by Article 1, paragraph 1, which, 
besides, shall be submitted to the editing committee, 
but which, at present, says: 

"The present Convention applies to international 

transportetion of passengers, goods and 

luggage performed by aircrafts against 


remuneration or by an enterprise of air 
transportation with or without remuneration," 


229 ° 
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Tourism trensports as such constitute an entirely 
new problem, which does not enter in this matter. 
We must limit our efforts and I fear that we cannot enm- 
bark on this road, 
Mr. Giannini: (Italy). I think that we have here 
a large number of Delegates who are also members of the 
TICJAE. They know, therefore, that we have entrusted 
Mr. DeVos with the prepazation of a preliminary draft 
of convention on trenspocrtatioa carried out as a friend. 
I believe, however, thet Mr. Ambrosini's remark 
must be noted. Of course we find ourselves in the 
slightly strange situation where, after we have approved 
q 
our convention, we shall heve, for a while, this great 
difficulty thet the transports performed es friend shall 
és far as liébility is concerned, under more 
serious conditions than regular and commercial transports, 
These things happen, when one makes a progressive 
codification. iG 
I believe, on the other hand, that in order to do 
something, to indi the conference took into 
consideratica i situation we could make 


Avite t} to hasten its work oA this 


question waich wish could be passed on to the editing 
oOo 


committee, 


230, 
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"The President - Are there any objections to the 


adoption of this wish?... YZ put it to a vote. 
(Adopted) 


Tae President, Gentlemen, we have 

finished the first — of our work, i.e., the 
examination of questions of substance of first importance. 

We only have now the questions of wording which’shall 
be vidweved to the small editing committee, and the 
questions of substance of second importance. 

I ask you if it would not be useful to discuss 
these questions of second importence in small committee, 
perhaps the preparatory comaittee which worked so well, 
but which would be reinforced by the revresencatives of 
the Delegations which submitted amendments, 2s it was 
proposed. We would have to add to the preparatory 

& 

committee representatives of Czechoslovakia, Hungary, 


Greece, Yugoslavia, 


I do not mention the representative of Sweden, who, 


unable to come to the committee's sessions, asked not 
to be appointed. 
Do you agree with this working procedure? (The 
proposals are accepted). 
We shali be able to, at the same time, to designate 
the editing comnittee whose work must also 


agree, I would suggest for this committee 
23.4 
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refers to the owner and operator of the aircraft. 


if it is wished that the carrier be the 

air transportation entrepreneur or its 
exploiter, in the meaning of economic control 
of the craft and established by German, Swiss, 
Hungarian, Dutch jurisprudence, etc., or 
that he should be the one for whose account the 
aircraft is exploited, according to 
Danish law; and if it is wished to conform to 
the convention the concept of solidarity 
provided by the Polish law, art. 71, 
between the oimer and the carrier, or that 
of Brazilian law, between the pilot and 
the shipowmer; . 

If it is wished to he closer to 
the genersi formula the Eaglish concept 
of hire, in air transportaticn, 
characterized by the period of contréct, which 
concept exists in the léws of many Stetes of 
North America...” this goal could b: achieved 
by qualifying the carrier on an equélily with 
the transport, 


To this effect, I would propose, save a better 


“ 


The carrier snall be considered the person 
who owns, charters or manages an aircraft, uses 
Lt individually or jointly in the transportation 
of persons and goods, within the meaning of 

this convention, and in conformity with “national 
regulation.” 


As far as this Beazilian proposal is concerned, the 


~ . 


comnission felt that this problem was outside the realm of 


convention. Since, in this erticle, we have made state- 
for practical reasons, that is to say that 
rivete air law is made progressively, we have 
it, we have examined certain problems which touch 


upon other conventions. But since in this case there was no 


(97) 241. 


Exhibit L Annexed to Reply Affidavit of Stanley Jd. 
necessity to define the carrier, we thanked our 


colleague from Brazil, who furnished a great 
effort, and we have referred his proposal to the 
T.1.C.J.AeE. for its consideration. Thus no 
decision has to be taken. 


We have, on the other hand, in paragraph l, a 


proposal penese Delegation upon which it 


remains int the Repporteur spoke about, 

and on wnich the conference must take a stand. 
The President. I believe the article should be 
sent back to the editing committee which shall give 
us 2 final. text. 

No one is oppose It is so decided. 

Mc... DeVos, Rappocteur, in Article 2. we have a 
British proposal which would give the rignt, to. the 
Government of the United Kinz¢on not to apply the 


convention wnen dealing with transports performed by 


Serious. Since, Le. concerns 


tate on any ground, by an}; 


of Government which caén evoke the prerogatives 


Crown, the Conventioa shall not apply. 
comnission hes felt thet this question should be 


242. 


A 143 


EXHIBIT M--WORLD AVIATION DIRECTORY, FALL 1975 
(SELECTED PAGES) ANNEXED TO REPLY 
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Levy 


U.S. SCHEDULED AIR SERVICES A-1490 


SPRINGFIELD AIR SERVICE, INC. (A-1375) Box 
864, Springteid. Mass 01101 (Tel. 413 739 
5501) T. H Deyampert. pres 
Equipment. } Cessna U 206C 
(Scheduled cargo carrer) 


STAR AVIATION CORP. (A-1378) Stapleton Int'l 
Airport, Denver, Colo 80207 (Tel 303 333 
9444). L Holiingsworth, pres 
fqupment Piper PA 2B 140 Piper PA 3) 
340, Cessna 150. Cessna 1/7/KG, Cessna 182, 
Beech 55, Mitsubrsty Mu 2G 


*SUBURBAN $ AIRLINES, INC., Sub.-Reading 
Aviation Service, inc. (A-1380) (Mail Box 
1201, Reading. Pa 19603) Municipal Airport, 
Reading. Pa. (Tel. 215 375.8551). Arthur M. 
Horst. pres 
Equipment. 5 DHC 6 Twin Otters (STOL); 1 
Beech 99 
(Communes ait carrier) 

*SUMMIT AIRLINES (Formerly Del/Air Cargo 
Commuter Airlines) (A-1385) Priladelphia int'l 
Airport, Philadelpnia, Pa. 19153 (Tel. 215 
§21-4800). J. W Wear, exec. vo p., HB 
Budd, Jr. v. p-mitg., RR. Shambiin, v. p. 
opns. 

Equipment 8 SH.7 Skyvans: 1 BN Islander 
(Commer carrer) 

SUN AIRUNES INC. (A-1390) Box 
Tampa, Fla 33622 (Te! 813 6&4 3635) 
(Commuter air carrier) 

*SUN VALLEY KEY AIRLINES (A-1292) Box AMF 
22065. Sait Lake City. Utah 84122 (Te! 80) 
389.7673) £. B. Rich, pres., J. C. Bacon, v 
p finance & ad-mun., R. A Soltys. dir. mitg.; N 
Johnson, dir. flight opns 
Equipment 3 Twin Otter 
Navajos: 1 Beech Baron 
(Commuter air carrer & charter) 


SWIFT AIR SERVICE (A-1395) Air Terminal Bidg.. 
inddergh Freid. San Diego, Calit. 92101 (Tel 
714 2357311). J W Dowdle. owner & opns 
my 


tquipment Aztec. Apache: Bonanza 


SWIFT-AIRE LINES (A-1400) (Mail: Box W, San 
Luts Obrsp0. Cali! 93406) County Airport. San 
Luis Obrspo. Calif. (Tet 805 544.7700) C.G 
Wiswell, pres & gen mer.: S. Larson. vp. & 
sec’y; D. Jomnson, chief pilot: M. Cotton, dir.- 
maint. 

Equipmer:t 1 Navajo. 6 OH Herons 
(Commuter air carrer) 


TAMPA AIR CENTER (A-1405) 4630 Douglas St., 
Tampa. Fla 33614. 1 B Canady. pres 
U.S. Postal Service carrier & charter) 

TANANA AJR TAXI, INC. (See A © w Central Air 
(A-432) 


22703. 


300's. 6 Piper 


*TILCO AVIATION (A-1410) Suite 220. 300 
Louisiana Ave., Baton Rouge, La. 70802 (Tei 
504 387-4844) 

(Commuter air carner & charter) 

TOBEY, INC. d/b/a Personal Air Transport (A- 
1415) 27 Ivy Lane Wethersfield. Conn 06109 
(Tei 203 249.4708) O G Tobey, pres 
(U.S. Postal Sermice carner & charter) 

TRANS ALRO SYSTEMS CORP. (A 1420) (Mail 
Bor 479, San Jose Calit 95103) 46? Marin 
Ave , Santa Clara. Cali! (Te! 408 249 6141) 
V. J McVicher, pres, 0 C Wong, v pp. A 
Jones, mgr opns, Los Angeles Sta. int'l 
Airport, Airfreignht Bidg 1. Los Angeles, Calf 
90009 (Tel. 213 645-4280) 

(intrastate commuter air carner) 

*TRANS MO AIRLINES (A-1435) Box 83). 
Jeflerson Crty, Mo. 65101 (Tel 314 635 
7905). W. €. Asel, pres.; J. Dameron, chief 
pilot 
Equipment. 4 Cessna Twins 
(Commuter air carrer) 

*TRANS MOUNTAIN AIR LTD. (A-1440) 10407 
N B5th St., Municipal Airport. Longmont, Colo 
80501 (Tel. 303 776-6750) 

(Commuter air carrer) 

“TRANS NATIONAL AIRLINES INC. (A-1450) Box 
2785. South San Francisco, Calif. 94080 (Tel 
415 583-1873). A S. Falconer, pres; H 
Steiner, chet pilot 
Equipment De Havilland Dove; 0C 3: Ne 
Haviliand stretched Dove (CJ.600) 

(Cargo commuter carrier & charter) 

*TRAVELAIR TAX! INC., d/b/s Itland Airlines (A- 
1455) Box 172, Port Clinton, Onio 43452 
Equipment. Ford Tr-Motor 
(U.S. Posta! Service carrer) 

*TRICON INTERNATIONAL AIRLINES, INC. (A- 
1460) Box 7167. Dallas, Tex. 75209 (Tel 214 
358.4338). L. A Humphrey, Jr., pres: J. B 
Bennett, v.p.:C @ Crider, opns. mgr 
Equipment: 1 DC.3: 8 Twin Beech D-18S's. 3 
Cherokee 6's 
(Cargo commuter carrier) 

UPPER VALLEY AVIATION, INC, (A-1475) (Mail 
Box 541, McAllen, Tex. 78501) Miller intl 
Airport, McAllen, Tex. (Tel. 512 686-1431) 
isham Tatum, pres 
(Commuter air carrier & U.S. Postal Service 
carrer) 

VALLEE AIRWAYS (A-1478) 210 Villa Rd. 
Streamwood, il! 60103 
(Commuter au carrer) 

*VERCOA AIR SERVICE, INC. (A-1450) Huimar 
Field, Terre Haute. ind 47803 (Tel. 812 235 
6143) W. C. Britt, pres. 
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ne 


OUTTON ENTERPRISES (A-5712) Sand Springs 
surport, Sand Springs, Mont 59077 (Tei 406 
435-6144). J. M Dutton. mgr 
(Lwestock & predator contro &charter) p/ 

DWIGHT AERO SERVICE (A-5715 RR 1. Box 

c Tey. Dwight. TT o02z2o (re: a 584.2486) 
~ “onstantine. owner 
pao Beech travelave 

DWYER AIRCRAFT SALES INC. (A-5720) (Mai 
Bou 239. Mason City. lowa 50401) Municipal 
Arport, Mason Crty, lowa 

DYER AERO SERVICE (A-5725) Municipal Airport, 
Dyersburg. Tenn 38024. W E. Braese. pres 

DYER THE FLYER INC. (A-5728) Box 8). 
Marshall, Mo. 65340 

OZIUK AERO SERVICES, INC. (A-5730) 3600 Int’! 
Arport Rd, Anchorage. Alaska 99502 (Tel. 
907 277-4501) F. Aubuchon, pres. EL 
Prullips, v. p 
Equipment Lear Jet 

LASTEX AVIATION, INC. (A-5735) Gregg County 
Airport, Longview. Tex. 75601 (Tel. 214 643 
2244) Jonnny Waiker, mgr 

i C AVIATION SERVICES (A-5740) 725 N 
Hamilton Rd., Columbus. Ov0 43219 

£CO TECH INC. (A-$742) 400 Kidder St 
Barre, Pa 18702 

£ & LINC. (A-5745) 4160 Revenswood Re . Fort 
Lauderdale, Fla. 33312 

UR TRANSPORT & SERVICE LTD. (A-5748) 65 
Heather Dell Rd.. Ardsley. W Y 10502 

tO AIR (A.5750) Box 184 Shelby.N C 28150 

ER AVIATION INC. (A-5752) Box 545, Eagle 
River, Wis. 54521 

(TA AIRLINES (A-5755) 
Medtord, Ore 9750) 

C2 AIR CORP. (A-5760) 2366 Palornar Airport 
Rd_ Carisbad, Cait. 92008 (Tei. 714 729 
7322) Wallace White, mer. 

EAGLE AIR SERVICES (A-5765) 5192 W. Military 
Mery. Chesapeake, Va. 23321 

TASLE AIRLINES (A-5768) Box 3435, W Sedona, 
Ant 86340 
UGLE AIRWAYS INC. (A-5770) 4103 Dandy 
Trail, Indianapolis, Ind 46254 
"UGLE AVIATION INC. (A-5772) Columbia 
Metro Airport, West Columbia. SC 29169 
Mei B03 794 8555) M L Laughlin, pres 
WGLE AVIATION, INC. (A-577S) 4307 Donald 
Dougias Or., Long Seach, Cait 90808 
“UGLE AVIATION, INC. (A-5778) Kanawha 
Aaport, Charlesion. WVa 25311 (Tel 304 
M60707) VN Green. pres., Duane Kincard, 
Oors. mer.; Judy Romano, office mer 


Wilkes 


756 Swing Lane, 
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AIR TAXI & COMMERCIAL OPERATORS 


Equipment. Navajo, Cessna 206; King Aw C- 
90. Beech. Travel Air 

EAGLE AVIATION INC. (A-5780) Municipal 
Awport, “aribault,-Minn. 55021, GP. Lund 
Quist, gen. me@r. 

Equipment: 2 Piper Twin Comanche B's, 
Beech Bonanza G35: 4 Piper Cherokee 140's 

EAGLE CREEK AVIATION INC. (A-5785) 4101 
Dandy Trail, indianapolis, ind. 46254 

EAGLE ENTERPRISES (A-5788) Rt A, Box 86, 
Lower Lake, Calif. 95457 

EAGLE FLIGHT CENTER (A-5790) Portland 
Hillsboro Airport, Hillsboro, Ore. 97123, C. D. 
Johnson, pres; C. A. Gatewood, v. p; R. 
Turner, sales mgr. 

Equipment: Aero © nenander, Grumman 
American: Bellanca An. aft. Mooney Aircraft 
EAGLE FLIGHT SERVICES (A-5792) 6076 Brock 

port Spencerport Rd., Brockport, N.Y. 14420 

EARLYAIRE CHARTER (A-5795) Grissom Airport, 
Bedford, ind. 4742) 

EARNHARDT AVIATION (A-5800) 138 99th St, 
Stinson Freid, San Antoro. Tex 78214 

EAST BAY HELICOPTERS, INC. (A-5805) Box 
628 Oakland, Calif 94504 A Mahoney, pres 
Equipment Hughes 269 B Sikorsky $55 

EAST CENTRAL LINES INC. (A-5810) Rt 2, 
Lebanon Sprngtield Airport, Springtield, Ky 
40069. William Crowley, pres 

EAST KANSAS CITY AVIATION INC. (A-5815) Box 
174, Grain Valiey, Mo. 64029 (Tel. 816 229 
2693). J. F. Harton. pres. 

EASTAIR INC. (A-5820) Box 155. Cadiz. Ohio 
43907 (Tel. 614 942 3817) L. E. Harris, mer. 
Equipment: Beech Baron, Piper PA-2BR 200 
Arrow 

EASTERN AVIATION FLIGHT ACADEMY (A-5822) 
Boz 398, Cox Dayton Municipal Aiport, Vanda 
tha, Ohvo 45377 

EASTERN CARRIBEAN AIRWAYS (A-5825) Box 
6981, Sunny tsle. St. Crom. V. |. 00820 

EASTERN FLYING SERVICE INC. (A-5830) Essex 
Skypark, Baltimore, Md. 21221 

EATON FLYING SERVICE, WNC. (A-5835) Fitch H. 
Beach Airpori, Charlotte, Mich. 48813, Wilham 
M. Wolbeck, pres. 

ECK-AIR SERVICE (A-5840) 23536 Ave. 204, 
Strathmore, Cait. 93267 (Tel. 209 568 1212) 
(Ar taxi tor U.S. Forest Service only) 

ECONOMY AVIATION (4.5842) B603 Mission 
Rd, San Antomo, Tex. 78214 

EDDY FLYING SERVICE, INC. (A-5845) Box 828, 
Findley, Otuo 45840 

EDE-AIRE (A-5848) Becher County Arrport, 
Detroit Lakes. Minn. 56901, £. G. Damich, mer 
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HARTSOE AVIATION (A-7738) Box 207. La Porte, 
Tex. 7757) 

"HARTZOG AVIATION INC. (A-7740) Box 1060, 
Rockford, tl. 61109 (Tel. 815 968 0<91) 
Equipment. Beech, Aero Commander 

HARVEY CANEL SEAPLANE SERVICE, INC. (A- 
7745) Box 417, Harvey, La. 70058 (Te! 504 
341-1414) 

HASCO, INC. (A-7750) Rt 1, 
Baytown, Tex. 77520 

HASTINGS SKYWAYS, INC. (A-7760) Municipal 
Airport, Hastings, Neb. 68901. Ronald K 
Libenthal, pres. 

WATTIESBURG AVIATION INC. (A-7765) Rt. 9, 
Box 77, Hattiesburg Miss 3949) 

HATTS FLYING SERVICE & AIRCRAFT (A-7770) 
Medway Rd, Municipal Airport. Millinocket, 
Maine 04462 

HAUSER ASSOCIATES INC. (A-7772) Box 1036, 
St. Charles, 111 60174 

HAVRE AVIATION (A-7775) 1411 Fourth St, 
Havre, Mont. 59501 

*HAWAI HELICOPTERS INTERNATIONAL (A- 
7780) Box 1401, Linue. Kauai, Hewan 96766 
(Tel. 808 245.2131) C L. Chiles. pres.: J 
Harter, v. p. & mgr 
Equipment Bell Jet Rangers 

HAWAIIAN AIR TOUR SERVICE (HATS) (A-7785) 
2371 Kalakaua Ave., Honolulu. Hewan 96815 
(Tel. 808 841-8087) H Mueller, pres 
Equipment: 3 Herons, 4 Doves 1 
Commander 

HAWK AVIATION (A-7790) Box 198! 
Airport, Farmingion. NM 8740) 

*RAWKE FLYING SERVICE (A-7800) (tail Box 

odesto, Cali! $5353) Modesto Airport, 
Modesto, Calit. (Te! 209 $29 £518) Darolg 
Jollitt & Betty Jolitt ow 

HAWKINS & POWERS AVIATION, INC. (A-7805) 
Box 39], Greybull, Wyo 62426 (ie! 307 765. 
4482). D. Hawkins, pres 
Equipment) 3 Fawrchiid UH 12E. 1 Fawchid 
SL4, 1 Fawchild SL3, 3 Faiwctiid 120. 1 Kaman 
600. 1 Bell 2068, 1 Hug>es 500 

HAWTHORNE AIR SERVICES INC. (A-7810) Box 
1097, Municipal Airport. Hawthorne, New 
89415 

"HAWTHORNE AVIATION (A-7815) (tMai! Box 
10005, Charleston. SC. 29411) Municipal 
Airport, Charleston. SC (Tel 803 744 2581) 
V B Strickland. pres 
Equipment Pipers 

HAWTHORNE AVIATION INC. (A-7820)S Term 
nal Byrd Airport Sandston, Va 23150 (Tel 
804 222 7256) D S biamhorne. gen mer 


Box 385A, 


Aero 


Municipal 


AIR TAXI & COMMERCIAL OPERATORS _ 


nn, 


Equipment: 1 Bell 475.2, 1 Cessna 172 

HAYES AIR SERVICE INC, (A-7825) Rt 1 &, 
173, Broseley, Mo. 63932 (Tel 314 785 
8638) LE. Hayes. pres; JE Hayes.v p ¢ 
H. Bean, Jr., flight instructor, CW Tate ov 
maint 

M. 0. HAYLES LUMBER INC. (A-7828) Bos & 
Fernwood, Miss 39635 

HAYS AVIATION (A-7830) Municipal Airpor 
Russell, Kans 67601 

HAYWARD AVIATION (A-7835) Rt. 6. Haywars 
Wis. 54843 

HEART OF MAINE AVIATION, INC. (A-7840) 6. 
476, Waterville, Maine 0490) (Jel 207 872 
$555). J. B Gibbons, opns mgr 
Equipment: Shynawk; Arrow, Seneca, Aztec 

HEART OF THE N“RTH AVIATION, INC. (A-7845) 
Box 511, Gaytoo. Mich 49735 (Tel 517 732 
3423) Caroll Christensen, v. p 

HEBER SPRINGS FLYING SERVICE (A.7855, 

eber Springs wport, Heber Springs &- 
72543 (Tel 501 2623294) — U_ ler: 
Piceahiey 

HEBER VALLEY FLYING SERVICE, INC. (A.7860, 
RR 1, Box 333, Heber City, Ulan 84032 

HEBRON AVIATION (A-7862) Box 1272. Hur 
S$. 0. 57350 

"HECK FLYING SERVICE, INC. (A-7865) RR - 
Box 177, Willard, Omio 44890 (Te! 419 93: 
8193) A.W. Heck, pres 

HECKS INC. (A-7870) Box 1012, Kahawha Bic 
LE. Charleston, W Va. 2530) 

HECTOR FLYING SERVICE (A.7875) RR | 
Chickasha, Okla 73018 (Tel 405 224.0330 
George H. Hector, mer 

HELI 500 (A.7878) 2120 W. 15th St. Lox 
Beach, Cali! 90813 

WEL LIFT INC. (A-7885) Box SC. Lafayette a 
7050) 

HELICOPTER & AIRPLANE SERVICES CORP 
(HASCO) (A-7890) 7920 Airpark Rd. Gaiters 
burg. Md. 20760 (Tel 301 948 5611)“4 # 
Carey, pres., L. L. Middaugh, v. p.. J. A Kure 
Gir, maint 
Equipment: 2 Hughes 300's, 1 Fairchild Fr 
1100 

HELICOPTER AIRWAYS (A-7895) 444] Bray 
Bivd , Fayetteville, NCO 28303 (Tel 919 86° 
2136) Curt Fulton, mer 
Equipment Hughes 500 

WELICOPTER AIRWAYS OF INDIANA, INC. (A 
7905) 3) First St. SW., Carmel, ing 4602 
(Tei. 317 844 0573) C. W Farrar, pres 
Equipment Bell 47G2 

HELICOPTER AIRWAYS SERVICE, INC, (A-7910! 
Metropolitan Airport, Detroit, Mich 482+ 
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§3186 (Tel 
pres 

SPRINGDALE AIR SERVICE INC. (A-13865) Box 
81). Springdale. Ark. 72764 (Tel. $01 75). 
4462). V. Thompson, pres 
Equipment Aztec, Twin Commanche 

SPRINGFIELD FLYING SERVICE INC. (A-13870) 
2546 £. Division St. Springtieid. Mo. 65803 
(Tel. 417 862-2438) 

SPRINGFIELD HELICOPTERS INC. (A-13875) 
214) Selma Pike, Springtield. Ono 45505 

SPRINGHILL AVIATION CO. (A-13878) Rt. 1, Box 
97.A1, Springhill, La. 71075 

SPRITE-FLITE JETS INC. (A-13880) Box 11761, 
Lexington, Ky. 4051) 

STAFFORD AIR SERVICE (A-13890) Box 820, 
Butfalo. Wyo 82834 

STANDARD AIRWAYS (A-)3892) 
Spanish Trail, Et Paso. Tex. 79904 

STANGEL’S FLIGHT SERVICE (A-13895) Box 
157, Enterprise. Ore. 97828 (Tel. 503 426 
3562) 

STANLEY CONSTRUCTION CO. (A-13900) Box 
108, Ashland, Va. 23005 

STANLY AIRCRAFT SALES & SERVICE, INC (A. 

ox 7/5, Altvemarie, NC 28001 (Tel 

Oa 73-6513) HL Smith. owner & mer 
Courpment: Piper 

STAR AVIATION CORP. (€-13915) 59819 Indian 
Trai Rd., New Haven, Mich, 48048 

STAR AVIATION INC. (A-13920) (Iai! Box 3964, 
Speartish, S.0. 57783) Black Hills Aiport, 
Spearfish, SD. (Tel. 605 6429987). D. P. 
Curtis & Madaline H. Curtis, managers 
ee Cessna 182: Cherokee 6, Mooney 
M 

STAR FLIGHT (A-13925) Rt 
Sioa Springs. Ark. 7276) 

STARVATION SKY RANCH (A-13930) Box 898, 
Duchesne. Utan 84021 

STEED FIELD INC. (A-13935) RR 4, Portiand, 
wc 4737) (Tel. 317 726-4901) D. R. 
Sveeve, mer 

STCED FLYING SERVICE (A-13940) Box 582, 
Prescott, Ark 71857 

STELAE BURNAND ASSOCIATES, INC. (A-13945) 
4300 Campus Dr.. Suite 420. Newport Beach, 
Celt. 92660 (Tel. 714 540.4599) f. Steele, v 
a 


432 547.8261) D Pabst. Jr., 


3320 Old 


3. Smith Freld, 


Eourpment King Ae 100 

TICRUNG AIR (A-13948) 2305 Denton Rd., 
Dothan. Ala 3630} 

TTURUNG AIR SERVICE, INC. (A-12950) Rt 3. 


Sterinz Colo BO75) (Tel. 607 324 2742). R 
V Weds. pres. 
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STERLING AIRWAYS INC. (A-13952) RO 2. 
Aurport Rd. Hornell, N.Y. 14843 


+ & F. STEVENS INC. (A-13955) Bos 177, Rt. 72. 


Manahawkin Airport, Manahawhin, N.J. 08050 
STEVENS BEECHCRAFT INC., Sub.-J. P. Stevens 

(A-13960) Box 589. Greenvilte Spartanburg 

Jetport, Greer, S.C. 2965) (Tel. 803 877- 

6451). R. H. Cutherston, pres. 

Equipment: 1 0C-3; 1 Fan Jet Falcon; 1 

Grumman Guiistream 1 

STEVERNOL AVIATION (A-13965) 109 E Hough. 
ton Ave., West Branch. Mich 4866) 

STEVES AIR SERVICE (A.13968) Box 
Rangeley, Maine 04970 

STIKINE AIR SERVICE INC. (A-13975) Box 631, 
Wrangell, Alaska 99929, C.L. Traylor, pres 

STILLWATER PUBLISHING CO. (A-13980) Box 
231, Stiiwater, Okla 74074 (Tel. 405 372. 
7800). J. R. Bellatt, pres: L. Matthews, chief 
pilot 

STOCKERT FLYING SERVICE INC. (A-13990) 
Michiana Regional Airport. South Bend, Ind. 
46628 (Tel. 219 233 8285). H. E. Glaser, 
pres 
Equipment) King Air. Turbo Commander, 
Cessna 310: Aztec, Navajo. 2 Beech 18's 

STOCKHILL AVIATION, INC. (A-14000) City 
Airport, Kalispell, Mont, 59901, LE. Stockhil, 
pres. 

GRADY STONE AVIATION INC. (A-14030) Munics 
pal Airport. Fi. Smith, Ark. 72901 

STONE MOUNTAIN AVIATION INC. (A-14015) 
6606 Bermuda Rd.. Stone Mountain, Ga 
30083 (Tel. 404 469.0161) J Criswell, gen 
me@r.; J. Green, chet air tan div 
Equipment: Aero Commander 5008 

STONE-AIR CHARTER (A-14025) 5786 Spring 
Lake Rd. Memphis, Tenn 38134 

STONEWALL AEROPLANE CO. (A-14028) Box 
602, Monroe, Wis. 53566 

STONINGTON FLYING SERVICE (A-14030) RR 1. 
Box 18, Stonington, Maine 0468) 

STORM FLYING SERVICE (A-14035) Municipal 
Kirport, lowa Talis. lowa dul co Ciel 515 648 
9954) R Storm, owner 
Equipment: Piper Aztec. Comanche, Arrow: 
Crerokee 180, 3 Cherokee }40's. Pawnee 


STOUFFER FLYING SERVICE (A-14040) Ri 1. 
. Mays. Kans 67601 (Tel. 913 625 


ee) 2 See ose 

STOVALL AIR SERVICE INC. (A-14042) Box 215. 
Dsliingham, Alaska 99576 

°STRALEY FLYING SERVICE INC. (A-14045) 
Muncipal Airport, Clinton. lowa 52732 (Tel. 
319 242 5721). LA Straley. pres. 
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TRANS-FLORIDA AIRLINES, IMC. (&-14670) 
(Mail 777 Peart Harbor Ave . Daytona Beach. 
fia 32014) Daytona Exach Regional Airport. 
Daytona Beach. Fla (Te! 904 252 3053) 
Rosert D Wiliman, pres . Darvel R Willman. v 
i.) 
Equipment 
049's 

TRANS-GULF SEAPLANE SERWICE. INC. (A- 
16675) Rt. 6. Bor 287AC. New Orleans. La 
70129 

TRANSIT AIRE AVIATION (A-14680) 
Deliwood Dr.. Greensboro NC 27408 

TRANSPORT 75 (A-14682) 5213 W 6)st St. 
Minneapolis, Minn 55436 


DC 3's. 2 Lockheed Constellation 


3010 


TRANS-SOUTH AIRWAYS, INC. (A-14685) 250 . 


Piaza Dr., Lexington, Ky. 40503 (Tel. 606 276 
1433) J. P. Gardner, pres: K Coleman, v. p.- 
opns | R Cray. dir maint 
Equipment 3 OC 3's. 1 Convaw 240 
°TRANS-WEST AIR SERVICE, Div.Aerial Applica- 
tors, imc. (A-14690) (Mail 2382 W 580 N 
Salt Lake City, Utah 84101) Int! Airport. Salt 
Lake City, Utah (Tet 801 322-0527) J. D 
Streeter. pres 
Equipment: 1 Lear 248. 2 Cessna 411's. 1 
Cessna 182 

TRANSWESTERN AIRLINES (A-14695) 3605 E 
Spring St. Long Beach. Calit 90606 

TRAVEL AIRE INC. (A-14705) Box 69. Simpson, 
Kan 67478 (Tel 913 593 4691) 

TRAVELAIR TAX! & CARGO SERVICE INC. (A- 
14708) 16120 Airport Rd. Lockport. Mi 
6044) 

TRAVEL-AIRE (A-14710) N90 W16890 Rooseve't 
Or.. Menomonee Falls, Wis 530513. Jonn L 
Maddern, chief prict 

TRAVELERS EXECAIR INC. (A-14712) Bos 490 
Russeliviie, Ark 72801 

TRAVELLEAR CHARTER SERVICE (A-14714) 
8236 W. interstate 40. Oklanome City Oate 
73128 

TREBOR INC. (A-14715) 9000 ME Marz Dr.. 
Portland. Ore 97220 

TREGO AVIATION INC. (A-14720) Box 1226 
North Piatte. Neb 69101 

TRIANGLE AIR SERVICE INC. (A-14739) Sox 
261 Oiney. ii 62450 

TRIANGLE AVIATION INC. (4.214735) Box 675 
Starkwilie, Miss 39759 

TRI-CITIES AIR SERVICES, INC. (4.14740) Box 
153. Kearney, Ned 68847 (Ve! 308 234 
1851) 

TRI-CITIES SKYWAYS (A-14745) Memoriai Air 
park, Grand Haven, Mich 49417 


AiR TAX! & COMMERCIAL OPERATORS 


TRICITY AIR SERVICE /8-14750) Bor 265. 
LaSatie W 61301 
4 °TRI-CITY AIRPORT (A.14755) (Mail Bor $905 
San bernadino, Cait) Scs12)} 10123 Water 
man Ave. San Bernardino, Calit (Tel. 213 
835 3451) Mrs E P Brier co owner 
TRICITY AIRWAYS INC. (A-14760) Bidg 71, In 
Cives Airport. Pasco Wash 9930] 
TRICO SERVICE CORP. (A-14770) 231 w 
Locuwood Ave . St Lours. Mo 63119 
JRI-COUNTY COPTERS ae 13720 Laure 
Deli Ave. Monte it 95462 (Tel. 707 
865 2363). E F -alansae owner 
Equipment “Hugnes zoom. ben 27 G 5, Cessna 
180 
TRIM-A-PLANE SERVICE (A.14785) Detront City 
Airport, Detroit, Mich 48213 
TRINITY AIR SERVICE (A-14790) Box $13 
eaverville, Cal: LUSS 00° Owner 
TRI-SOMIC INC. (414795) 4025 Marina Dr., Fort 
Worth. Tex 76135 
*TRI-STATE AERO, INC. (A-14800) 6101 Fig 
line Or. Evansville ind 47711 (Tel 812 on 
1221). E C Brasel. v p & gen. mer; TM 
Speek. pres 
Equipment Cessna 402 Cessna 310 
TRI-STATE AIRPORT (A-14805) Rt. 1. Box 262. 
Angola. Ind 46703 
TRI-STATE AVIATION, INC. (A-14810) (Mail Bas 
338, Ceredo. WVa 25507) Tr State Airport. 
Ceredo. WVa (Tel 304 453.1377) C.F 
Evans. gen mer 
TRISTATE EXCAVATORS INC. (A-14815) 7908 
Cincimnnat: Dayton Rd. West Chester, Otvo 
45069 
TRI-STATE HELICOPTERS INC. (A-14818) R. R 
5. Plymouth, Ind 46563 
TROPICAIR (A-14820) Rt 2. Box 902K, Intl 
Airport Corpus Christ) Tex 78408 
TROPICAL AIRLINES (A-34830) Tallahassee 
Commercial Airport. Tatiahassee. Fla 32303 
(Tel. 904 385.4145) E Jj Hinson, mer 


TROPICAL AIRWAYS INC. (A-14835) 999S E 


Mh Ave.. Pompano Beach. Fla 33060 

TROPICS INTERNATIONAL, INC. (A-14840) Box 
2276. AMF. Miaru. Fla 33159 (Te! 305 526 
6312). J R Page Biaw men dr 
Equipment 1 OC 3. 2 Beech 18's 

TROY FLYING SERVICE (A-14845) Rt. 3, Troy. 
Ala 3608! 

*TUFTS-EDGCIUMBE. INC. (A-14850) (Mail Box 
557, Engin. i 60120) Elgin Auport, Eigen, it 
(Vel. 312 741 5182) G J Edgcumbe, pres 

TUG JOSEPHINE INC (A.14852) Rt 1. Bow 308 
Galveston. Tex 77550 
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greMT AIRLIFT INTERNATIONAL, INC, (A- 
1$822) 12333 Washington Bivd.. Los Angeles, 
Cant 90066 

peiGHt FLYTE SERVICE INC. (A-15830) Box 
354, Municipal Aiport. Flagstaff, Anz. 86001 

wuRTSBORO SCHOOL OF AVIATION (A-15835) 
murtsboro Airport. Wurtsboro, N.Y. 12790 

GUST WURZLOW FLYING SERVICE INC. (A- 
$840) Box 346. Houma, La. 70360 


gorey L._ WYMAN PILOT SERVICE (A-15845)“ 
€350 bigniand . Pontiac, Mic 


313 673.8953) I4_L_ Wyman. owner. 
Lavernent Cessna STU. Beech las 


7 
wrominG CENTRAL AERO-WAYS, INC. (A 


1$8$2) Box 22B5 Casper, Wyo. 82601 (Tel 
yO? 234-0171). N. Kohls. pres. F. Hawley, 
gen. rer. 

°YANKEE AIRWAYS, INC. (A-15855) New Lon. 
oon Waterlord §=A-rport. Waterford. Conn. 
06385 (Tel. 203 £43 2297) T.H Rolfe. pres 

VAMKEE AVIATION CORP. (A-15865) RR 1}. 
Qunton, Wise. 53525 

TLARGIN AVIATION INC. (A-15870) Box 6940, 
Geenmvdie, $C. 29606 (Tel. 803 235 6302). J 
C Bowman. vp & gen. mgr, JP. Tompkins, 
wet pulot 
Loumpment Beech B58 Baron. G 18S, A100 
Ring As 

TLLLOWSTONE AIR SERVICE INC. (A-15880) Box 
188. Bg Timber, Mont. 59011. R. W. 
ferguson. pres. R. Ferguson. v.p 

YELLOW BIRO INC. (A-15875) Lakeside Motel, 
Sendgomt idaho E3864 

TWGUING AIRCRAFT. INC. (A-15885) (Maid Boz 
1162. Wichita, Kens 67201) Muricipal Aw 
port, Wichrta, Kans. (Tel. 316 945 3240). E. Vv 
Yorngurg. pres 

"YORK AERO, INC. (A-15890) Box 58. Thomés. 
wie, Pa 17364 (Tel. 717 792.1052). CR 
OQundore, pres 


A-18945 


YORK AVIATION INC. (A-15892) Box 65), 
Biddetord, Maine 04005 

YOUNG FLYING SERVICE (A-15900) Int'l Airport, 
Halingen, Tex. 78550 (Te! 512 423 0997). E 
0. Young. pres. 

YOUNGS FLYING SERVICE (A-15905) Lake 
Parlin, West Forks, Mane 04985 (Tel, 207 
668 3383) 

ZANTOP AIRWAYS, INC. (A-15910) Metropolitan 
Airport, Detroit. Mich. 48242 (Tel. 313 941- 
7200). L. A Zantop. pres.: RC. Zantop. v. p 
Equipment: Hansa Jets; Learjets 

ZANTOP INTERNATIONAL AIRLINES, INC. (A- 
15915) Detroit Willow Run Airport, Ypsilanti, 
Mech. 48197 (Tel. 313 485-8900) D A 
Zamtop. pres.: D. G. Zantop. v. p.: J. E 
Roberts, R. HW Jacobson & Howard Fisher, v. 
p's 
Equipment: 14 CV-640's (freght). 16 OC. 
6A/B's (ireght). 9 Lockheed L-188C's 

THE ZIA AIRLINES CO. (A-19918) Suite 318. 
First Natl Towers Bidg.. Las Cruces. NM. 
88001 

ZIMMER AVIATION (A-15920) Box 143, Munici- 
pal Airport. Brookings, S 0. $7006 

ZODIAC AVIATION INC. (A-1592°) 1707 Gilpn 
Ave., Wiierungion. Dei 19806 

RON ZOELLNER AVIATION, INC. (A-15930) 1618 
Camp Rd.. Huron. Oto 49839 (Tel. 419 668- 
0130). R. Zoetiner, pres 
Equipment: Cessna 320, Piper 32: Cessna 
172. Cessna 150 


*ZONIC AIRLINES A Boz 9477. 110 W 
sour, Pnoenia. Ara (Tel 602 942. 


2100). W. Bolimann owner 
Equipment Cessna ’ sna 207 
On Order Westuind 
ZORNIAK FLIGHT ACADEMY (A-15940) Box 
13803, Santurce. P.R 00908 


“ZUNI AIR CORP. (A-15945) Box 338, Zuni, NM 
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NARY DRAFT OF THE 
ACCO“PANTED 
Re Come oN ae ee 
ERNMENT OF aw 
UBLIC, 


Technical International Committee 
of Juridical Aix Expects 
(tT C ul vee) 
37 Avenue Rapp - Paris (7e) 
Tel.: Sigur 06-70 
Se 


Paris, October 10, 1928 


Mr. President, 
The International Conference on Private Air Law, held 


in Paris, on October 27, 1925, having elaborated a Draft of 


Convention on the liebility of the carrier in international 


transportation by eircrafts, has made the following motion: 


"Having established, as a sample, the list of 

of questions whose study shovid immediately follow 
the examination of the probiem of liability of the 
aircraft carrier, the Conference, considering 

the importance, the urgency, the complexity and 
the technically juridical nature of these 
questions, expresses the wish that within a short 
period‘e special Committee of Experts be 
entrustec with preparing the continuation of the 
work of the Conference. 

This Committee would be composed of a restricted 
nurber of me=Dezs. 

Its normel seat would be in Paris. 

Conseguently, tae Conference requests the French 
Government to xindly get in touch with the 
Governments invited to that Conference in 
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order to examine the future course to be given 
to this recommendation. 

The Conference wishes tht the first questions 
to be studied by that Committee should be: 
Damage caused the goods and the persons 

on the ground; 

Compulsory insurance; 

Establishment of aeronautical registers; ownership 
of aircraft, real rights, mortgage; 

Seizure; 

Renting of aircraft; 

Boarding of aircraft; 

Juridical position of the commander of the 

air crait; 

Waybi1l; 

Uniform rules for determination of the 
nationality of the eircrafr." 


In conformity with this motion, and at the invitation 


of the French Government, the Experts designated by the thirty 


States named on the enclosedlist, have net in Paris, on May 
LZ, 2926, 

Tne Committee thus ccnstituted has taken the name of 
Technical International Committee of Juridical Air Experts 
(CTT C SD Ave ds It has civided between its Commissions, 
according to urgency and the wish expressed by the 1925 Conference, 
the totality of the matters of Private Air Law to be studied. 

A request for it having, been formulated by a certain 
number of Governments, the Committee has taken up, first, 
examination of the question of liability of the carrier in 
international trensportatio=. by aircraft and of the Draft of 


Convention elezborated by the International Conference on Private 


Aix Law of 1925. 
1572158) 
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Study of this question was pursued during the years 
1926, 1927 and 1928. 

In the course of this examination, it seemed necessary 
to gather in a single text the questions relating to liability 
of the carrier in international transportation by aircraft and 
the air waybill. 

At its Third Session held in Madrid from Mey 24 to May 
29, 1928, the T.1.0,.73,4.E.. felt that it was Eingliy possible 
to adopt a text of Convention on which unanimous agreement 
was realized and it took the following resolution: 

“The T.1.C.J.A.E, decides that the text of 

Preliminary Draft.of Convention approved by 

the preceding resolution shall be trensmitted; 

according to article 7 of its Internal Regulation, 

to the French Government for communication to 

all the Governments, with the view to summoning 

shortly the International Conference on Private 

kir Law," 


In conformity with this resolution, we have the honor 


nsmitting tc you herewith the Preliminary Draft -of 


Convention in cvestion, and to ask you to be good enough to su 
. 


it to all the Governments in order to call together the Second 


International Conference on Private Air Law, which could, according 
to the desire expressed by several Governments, meet during the 
second half of the month of September 1929. 

We believe it might be useful to add to this text the 


minutes of the three Plenary Sessions of the T.1.C.J.A 


ee 
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37 Avenue Rapp, Paris. 


(greetings cannot be adequately translated). 


Signed: 


The Secretary General 
o£ the T.1.C.J.A.£E. 
Edmond Sudre. 


To the Minister 

for Foreign Affairs. 

(Sous-Direction des Unions). 
Paris. 


The President of the 
Dede lata es 
Laurent-Eynac. 
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REPORT 


presented in the name of the Technical International 
Committee of Juridical Air Experts 
by Mr. Henry De Vos, Rapporteur, 
on the Preliminary Draft of Convention 
relating to documents of air transportation and to 
liability of the carrier in international transportation 


by aircraft. 


The Technical International Committee of Juridical 


Air Experts, in the course of its meeting in Madrid in 


| 


May 1928, has put the final touches to the Preliminary 
Draft of Convention enclosed herewith, having as its object: 
certain rules relating to documents of air transportation: 
passenger ticket, baggage check, and air waybill, as well 
as to the liability of the air carrier and to the limitation 
of this liability. 

This draft is the culmination of numerous studies 
of preparation which have found expression in eight previous 
texts concerning either liability of the carrier, or the 
air waybill. 

A first preliminary draft of Conventinn establishing 


the bases of liability of the carrier and the limitation 


ae 
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of this liability in matters of air transportation had 
been presented by the French Government at an interna- 
tional Conference held in Paris, on October 26, 1925; 

This Conference established a Commission which 
re-drafted the text. The Preliminary Draft, thus amended — 
was brought before the Conference on November 3d, 1925. 

New modifications were made on November 6, 1925. 

Oa the other hand, a first Preliminary Draft of the 

waybill was presented to the Second Commission of the 


T.I.C.J.A.E. (created in the meantime) which met in Paris 


on March 30, 1927. 


Following examination of this draft by the T.I.C. 


J.A.E. in April 1927, this text was slightly amended. 

The T.I1.C.J.A.E. in the course of that same meeting, 
decided to examine the possibility of amalgamating into 
one single Convention the two matters - liability and 
documents of transportation - and a new preliminary draft 
was presented in June 1927. 

This text was changed following the deliberations 
of the Second Commission of the T.1I.C.J.A.E. meeting in 
Brussels, from November 7 to November 10, 1927. 

A new meeting of this Commission was held in Paris 


on March 21st and 22nd, 1928 in the course of which the 


408. 
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previous texts were amended, 
Finally, those came back to the T.I.C.J.A.E. which 


give them a definitive drafting in Madrid, in May 1928. 


Before examining the articles of the preliminary 


draft, it is important to bring out the fact that in this 


field, an international entente cannot be established if 

it limits itse ‘ problems. The text 
therefore is only applied to contract of transporta- 
tion in its external form, first, end in the bonds of law 
established between the carrier and the persons transported 
or who have transportation performed, next. It does not 
settle any other question arising from the exploitation of 
transportation, 

Similarly, the Convention does not establish a 
ruling of compulsory insurance, 

Similarly again, the limitation of liability being 
fixed from the point of view of the career, the principle 
of siovarelorerieene is not raised, 

Since it deals with lic>dility engaged because of 
the contract of 24 minec transportation, the Convention, 
of course, only applies to démages caused by the material 
affected to this transportation for the execution of the 


COnNtCract, 


409. 


a 


EXHIBIT O--ENRIQUE MAPELLI LOPEZ: “EL CONTRATO DE 
TRANSPORTE AIRO INTERNATIONAL" 246 TO 250 
(1968) AND ENGLISH TRANSLATION ANNEXED 
TO REPLY AFFIDAVIT OF STANLEY J. LEVY 


Translated from Spanish 


CTSH6648/ rig 


Enrique Mapelli Lopez: El Contratn de transporte aéreo interna- 
cional, pp. 246-250, Ed. Tecnos, Madrid, 1968, 


The Warsaw Convention basically regulates the liability of 
the carrier and this liability makes him a debtor to those persons 
who hold the corresponding right. For this reason, we understand 
that this Article 27, which is poorly conceived, refers fundamen~ 
tally to the possibility that the debtor -- which is the carrier -- 
may cease to exist. The carrier will rarely be a physical person, 
and as the term death used by the Convention can be applied only to 
physical persons, it is our opinion that another term more in keepin: 
with its application to business enterprises and judicial entities 
ought to have been used, 

The Convention tells us that in case of death of the debtor, 
a liability action, within the limits set forth in the Convention, 
will lie against those persons legally representing’ his estate. 
This is an attempt to guarantee the rights of the users, within the 
period in which they may validly be exercised, even though the ob- 
liged person has ceased to exist. 

This concept is clarified by what Manresa y Navarro! says 
about personal actions, A personal action, he states, is that which 


is exercised by the plaintiff so as to command the fulfillment of a 


1. José Maria Manresa y Navarro: Comentarios a la Ley de Enjui- 
ciamento Civil, Volume I, page 294, Madrid, 1943. 
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shes 


personal obligation, or to claim from another person that he give, 
do or desist from doing all that that other person is oblige. to 
give, do or desist from. It would be difficult to specify all the 


personal actions, as they are as many as the covenants and deeds 


whereby a person can be obliged; but it will be easy to distinguish 


them bearing in mind that wherever there exists a person obliged to 
give, do or desist from doing anything, in such a way that only that 
person or his heirs can be claimed against, then that is a personal 
action, That is why these actions can only be directed against a 
certain person, who is the one especially obliged to comply with 
what is demanded, in contrast to real actions which are directed 
against anyone who has the object in his power. Personal actions 
are derived from contracts, quasi-contracts, crimes and quasi-crimes: 
that is to say, all those acts by which a man is obliged to give, 

do or desist from doing something. , 

Accordingly, inasmuch as the action that cun be brought about 
as a consequence of the contract of aerial transportation is a per- 
sonal action, the obliged person, the debtor, as expressed in the 
Convention, is the carrier, and in the case where he has ceased to 
be, or died, his heirs. Since it is not a real action, it cannot 
be directed against specifically defined things, 

These principles and the definition supplied by the Convention 
in the precept which we are discussing are in accord with the gen- 
eral purport of the Spanish legislation. With regard to physical 


persons, Article 659 of the Civil Code makes it clear that the 
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inheritance includes all the property, rights and obligations of a 
person which are not extinguished by his death, article 661 of the 
same text adds that the heirs succeed to all the rights and obliga- 
tions of the deceased by the sole fact of his death, 

If the carrier were a physical person, when he died his obli- 
gations would be transmitted to his heirs against whom the appro- 
priate actions could be exercised within the period of validity. 

A special situation would be where there were not enough assets in 
the inheritance, owing to the debts being greater than the assets 
or to any other circumstances, so that the heirs would not accept 
it. 

When we are dealing with judicial or commercial entities, as 
is generally the case since the large airlines are constituted with 
that character, we must look to the dissolution, liquidation and 


extinction of the company involved. We are then dealing with three 


distinct phases in any of which the injured person may make his 


right valid. 

When a company is placed in dissolution, says Uria,*© there 
begins the resolution of all the legal relationships to which it 
is subject and of the ties of association which bound its share~ 
holders, with the di#appearance of the corporate entity itself, al- 


though its activity is transformed from a profit-making to a merely 


2. Joaquin Garrigues and Rodrigo Uria: Comentarios ala Ley de 
Sociedaies Anonimas, Volume II, page 696, Maarid, 1953, 
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liquidating one, The dissolved company subsists as a given company 
endowed with a legal personality and retains its domicile, style, 
assets, accounting, mercantile status, etc., so long as the liquida- 
tion period lasts and until its extinction is formalized. Dissoiu- 
tion, therefore, in the sense of our Law, which coincides with the 
predominant doctrinal view, cannot in any way be confused with the 
real extinction of the company, It is no more than a judicial cause 
of such extinction. 

During the period of liquidation, all the obligations and res- 
ponsibilities of the entity are to be discharged. The author cited 
is of the view that under the rule of Spanish law the traditional 
doctrine, which recognizes the right of creditors not satisfied in 
the liquidation to request annulment of the operations of division 
of the corporate assets, should continue to be upheld, even though 
the company may formally have been extinguished by the cancellation 
of its. entries in the Register. This same solution will have to be 
reached in the event that the company is formally liquidated and 
extinguished while some question in litigation with third parties 
is pending. We will then not be confronted with a definite or con- 
crete claim but an uncertain claim dependent upon the result of the 
suit. But in any case if it is granted that the personality of the 
formally extinguished company will have definitively ceased to be, 
any rights of litigating creditors who, in the most favorable cir- 


cumstances, would only nave the liability of the liquidators to 


work with, would be left practically undefended. A creditor who 
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subsequent to the cancellation of the Register entries of the debtor 
company obtains recognition of his claim through a judgment will, 
like the other creditors not satisfied in the liquidation, be able 
to request the annulment of the cancelling entry, a declaration of 
the continued existence of the company, the annulment of the opera- 
tions of division and the reopening of the liquidation. To avoid 
any difficulties stemming from the reopening of the liquidation, 

the company may secure the results of the litigation before the 
liquidation is closed. Only in this case will the liquidation have 
to be deemed properly performed and the company definitively extin- 
guished with the fulfillment of the formal requirements, without the 
creditor, whose claim has been covered by the security received, 
being able to demand the reopening of the liquidation period, 

It seems evident that the liquidation and extinction of an 
airline cannot be held up or made to remain pending until the dis- 
charge of possible liabilities derived from the contract of trans- 
portation, which at times may be subject to judicial resolutions 
that take a considerable time. Therefore, according to the circun- 
stances and pursuant to the legislation of the country in question, 
it will be advisable to adopt the necessary anticipatory measures so 


that, without detriment to the payment of pending liabilities, once 


the final figures are known, the liquidation and extinction of the 


entity may follow their timely course, 
The guarantee that the Convention provides so that the lia- 


bility may be discharged, even after the debtor has ceased to exist, 
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is subject, as woulc be expected, to the limits of the Convention, 
This means that one can proceed against the legal representatives 

in the same way as one might have against the deceased but not more 
so, and that such representatives will be protected by the same 
causes of exoneration and limitation of liability as those which 

the deceased debtor would have been able to adduce on his own be- 
half, In the same manner, the legal representatives may assert the 
inoperativeness of the right of the claimant if, in cases of trans- 
portation of baggage and goods, the latter failed to give the notice 
set forth in Article 26 of the Convention or if the action is brough: 
after the two years prescribed by Article 29, The computation of 
this period of time will not be affected by the change in the person 
of the debtor. 

Until now we have been referring to the possibility that the 
debtor is the carrier, which is generally the case. Nonetheless, 
this rule which we are discussing is also applicable to those cases 
where the debtor is the passenger, the consignee or the consignor 
of the goods; these cases may arise in practice, although less fre- 
quently. in this regard we must recall that Article 10 of the Con- 


vention establishes that the consignor is responsible for the ac- 


curacy of the statements and declarations concerning the goods which 


he inserts in the waybill and that he shall bear liability for all 
damage suffered by the carrier or any other person owing to irreg- 
ular, inaccurate or incomplete statements and declarations made by 


him. Now, this liability will not be extinguished by the death of 
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the consignor, and the carrier, if appropriate, will be able to 


exercise his action against the legal representatives of the estate. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


sya al th et lent te Setar a no eer! 


RUTH ANN RELCD, as Administratrix of the 
Estate of DAN WILLIAM REED, deceased, 
and «. parent, natura] guardian and 
best ‘riend of CYNTHIA AN! REED, DDBORA 75. Civ. 4025 Gor) 
LYNN REED and) CULIL MARIE: REED, ali 
infants, and 
AFFIDAVIT 
Eaght Other ‘‘rongful Death Claims, ete 


Plaintif£fis, 


FORWOOD CLOUD WISER, UR., and 
RICHARD LC. NEUMAN, 


Defendants. 


STATE oF NEW YORK ) 
SS.: 
COUNTY OF NEW YORK ) 

RALPH J. GLADSTONE, being duly sworn deposes and says: 

Lie The uncersicnec has a Master's Degree in French 
Litereture from Columbia University (1954), is conversant with 
the English, French and Spanish languaces, hes worhec 
transletor for approximately twenty years 
such with Continentag Translation Service, Inc., 369 Lexington 
Avenue, New York, New York 10017. 

2. The attached hereto are true and accurate 
ef the following documents: 


POR L SE 


IS 
ah CORVESIO 


a. E.., MAPELLI) LOPEZ, BL. 'CONTAANTO. DE. ‘TR 


AEREO INTERNACIONAL: COMENTARIOS 
DE VARSOVIA 246-50 (1968); and 


7 


a 


Resolution No. 20 of the Comite International 
Techniove G'EIxperts Jurid@icues Aeriens (herein- 
after C.liT.0.3.A.) adopted ini May, 1928 ans, a 
Graft of ae proposed convention on lia 

os a Carrier engacea in ianternoatic 

tation by @1r and @ir waybills co 

Comite Internationa] Technicue d'I 

Juridicues Aeriens, Compote Rend 

ieme Session 119-26 (!tay, 1926) 


ot Mart York 
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ne % © Crunty 
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RALPI- I. GL 
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EXHIBIT P--STRATTON V. TRANS-CANADA AIRLINES (OPINIONS) 
ANNEXED TO REPLY AFFIDAVIT OF STANLEY J. LEVY 


DOMINION LAW REPORTS 27 D.L.R.(2d) 


STRATTON v. TRANS CANADA AIR LINES ei al. 
British Columbia Supreme Court, Manson, J. February 9, 1961, 


Aviation — Carriers 11 B — Liability of airline for death of passen- 
yer in plane crash — Whether Warsaw Convention applies to limit 
liability — Passenger purchasing ticket from Seattle to Victoria— 
Subsequently re-routed to Vancouver and purchasing ticket from 
defendant airline in Vancouver for Calgary — Plane crashing en route 
to Calgary — Whether Vancouver-Calyary flight deemed part of an 
“international carriage’ within provisions of Convention. 


The provisions of the Warsaw Convention, applicable to Canada by 
virtue of the Curriage by Air Act, 1.S.C. 1952, ¢. 45, limits the liability 
of aircraft carriers to passengers on “international” flights, which are 
defined to include all stages of a flight from one country into another 
by successive carriers, even a purcly domestic stage within the same 
country, provided that they are regarded by the parties to the con- 
tract as a single operation. In the instant case deceased passenger 
purchased, in Los Angeles, a ticket for a flight from Seattle, Wash. to 
Victoria, B.C. and thence, via defendant T.C.A., to Vancouver. On ar- 
rival in Seattle the passenger decided to go directly to Vancouver and 
from there to Calgary. Defendant's agents in Seattle accommodated 
the passenger by re-routing him directly to Vancouver vic another 
carrier but made no contract with him and advised him to buy his 
ticket for Calgary on arrival in Vancouver in order to save a U.S. tax. 
On arrival in Vancouver the deceased purchased a ticket from defend- 
ant for Calgary and was killed en route to the latter city when the 
plane crashed. In an action by his widow and executrix for damages, 
held, that the Convention and its limitations on liability did not apply 
and plaintiff was entitled to succeed on proof of negligence. The trip 
from Vancouver to Calgary was not in the contemplation of the pas- 
scnger when he purchased his ticket at Los Angeles and therefore could 
not be regarded as part of the international flight thereunder within 
the proviso of the Convention. The contract entered into with de- 
fendant at Vancouver was wholly independent of the original contract 
for international carriage and was of a purely domestic nature. 


PRE MINARY ISSUE on point of law to determine whether 
Warsaw Convention applies to limit liability of air carrier 
with respect to death of passenger arising out of plane crash. 

Hugo Ray, Q.C., and F. Low-Beer, for plaintiff; D. Mek. 
Brown, Q.C., and 2. E. Ostlund, for defendants. 

MANSON, J.:—This action arises out of the death of the 
husband of the plaintiff when a plane of the defendant Trans 
Canada Air Lines (hereinafter referred to as ‘T.C.A.”) 
Flight 810 Vancouver to Calgary, crashed on Mt. Slesse in 
this Province on December 9, 1956, and all on board were 
Lilled including the two pilots whose executors are Joined as 
defendants. The case has been urgued on points of law, 
and points of fact subsidiary to the points of law, the question 
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of liability for negligence to be determined, if necessary, after 
questions of fact and law have been decided. A letter of 
September 7, 1960 from the solicitors for the defendants to 
the solicitors for the plaintiff sets fourth the agreements (inter 
alia) as between the parties as to the points to be presently 
determined. 


The defendants plead (inter atia) the Carriage by Air 
Act, PB.S.C. 1952, c. 45 which ratified on behalf of Canada 
whut is commonly spoken of as the Warsaw Convention. By 
Chapter I of the First Schedule to the Convention “interna- 
tional ‘carriage’ is defined in srticle 1. The subsections of 
Article 1 are quoted hereunder: 


(1) This Convention applics to all international carriage of per- 
sons, Iugrage or goods performed by aircraft for reward. It applies 
equally to gratuitous cairiage by aircraft performed by an air 
transport undertakine. 

(2) For the purposes of this Convention the expression “interna- 
tional carriage” means any carriage in which, according to the 
contract made by the parties, the place of departure and the place 
of destination, whether or nut there be a break in the carriage or a 
transhipment. are s‘tuated either within the territories of two Ifigh 
Contracting Parties, or within the territory of a single High Con- 
tracting Party, if there is an agreed stovping place within a terri- 
tory subject to the sovereignty, suzerainty, mandate or authority 
of another Power, even though that Power is not a party to this 
Convention. A carriage without such an agreed stopping place be- 
tween territories subject to the sovereignty, suzerainty, mandate or 
authority of the same High Contracting Party is not deemed to be 
international for the purposes of this Convention. 

(3) A carriage to be performed by several successive air carrier: 
is deemed, for the purposes of this Convention, to be one undivided 
carriage, if it has been regarded by the parties as a single opera- 
tion, whether it had been agreed upon under the forin of a single 
contract or of a series of contracts, and it does not lose its inter- 
national character merely because one contract or a series of con- 
tracts is to be performed entircly within a territory subject to the 
sovercipnty, suzerainty, «:andate or authority of the same High 
Contracting Party. 

Counsel for the defendants submit that the statute and the 
Convention should be liberally construed. The statute limits 
the liability of the carrier end deprives the passenger in part 
of the damages to which he would be otherwise entitled. By 
enmlogy the statute is not dissimilar to a taxation statute and 
is to be strictly construed rather than liberally. There is how- 
ever no occasion to depart from the plain meaning of the 
words used in the statute. 

Counsel for the plaintiff at the close of the hearing asked 
that the following findings of fact be made: 


1. Tuar Russell S. Stratton was killed on December 9, 1956 while 
h passenger on an aeroplane owned and operated by the Defendant 
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Trans Canuda Air Lines and that Alan Jack Clarke and Juli, 
Charles Terrance Boon were the pilots thereof acting in the cour. 
and scope of ther employment with Trans Canada Air Lines any 
that the said flicht was known as “Flight 810° and was a fliyhs 
from Vancouver to Calgury. 

2. Tutat the contract for the said Might was entered into betwor 
Trans Canada Air Lines and Russel! S. Stratton at the Vanrouv, 
Airport on December 9, 19456 when the said Stratton purchased ti. 
ticket [Exmuinit 6.) 


& Tisat at the time of the purchase of the said ticket Strath 
had no subsisting contractual relations with Trans Canada Air Lin - 
which had not already been cither performed by Trans Canada Aj, 
Lines or ussigned over by Trans Canada Air Lines to a third pars, 

A. THar the ticket or tickets bought by Stratton in Los Angelcs 
on October 22, 1956 [Exuisit 7] did not include any contract for 
flight from Vancouver to Calgary. No other contract was made by 
Stratton in Los Angeles for a flight from Vancouver to Calgary, 

6. TnHat no evidence was adduced as to the regard of United Air 
Lines or its servants or agents with respect to any matter matcria! 
to this action and in particular with respect to the regard of United 
Air Lines or its servants or agents to the said flight from Vancouver 
to Calgary and return or the contract thercfor. 


G. Tat none of the witnesses called by the Defendants remem. 
bers the suid Stratton at all and in particular that the witnes-ces 
Mary Ellen Sinith, Ruby Alma Kelly, Helen Tyrecki, H. L) Hateh 
and M. L. Rachuk do not remember the said Stratton. 


c. Tuat H. L. Hatch was not acting as an agent or servant of 
United Air Lines at any materia! time to this action. 


8. THAT at no material time did the said Stratton have any or 
reasonable notice of Walker’s Tariff [Eximintr 10} and in particu- 
lar that the said Stratton had no reasonable notice of the said 
tariff when he parchased the said ticket at the Vancouver Airport 
on December 9, 1956, and that the Defendant Trans Canada Air 
Lines did not take reasonable steps to bring the said Walker’s Tanf 
to his attention 

9. THAT no evidence was adduced that a copy of the said turiff 
was in fact available for inspection at the Trans Canada Air Lincs 
counter at the Vancouver Airport on Deeember 9, 1956. 

10. Titat the Plaintiff was the lawful wife of the said Russell 
S. Stratton at the time of his death and that Stephen Marshall 
Stratton, born the 30th day of December, 1930, Russell S. Stratton. 
Jr., born the 18th day of January 3936 and Margarette Lockwood 
long (nce Stratton), horn the z0th day of April 1942 were the chil- 
dren of the Piaintiff and the said Russell S. Stratton were alive at 
the time of Stratton's death. 


11. THAT the Plaintiff is the Executrix of the Estate of the said 
Russell S. Stratton and that Letters Testumentary for the Estate 
of Musscl! S. Stratton, deceased, was granted to the Plaintiff by 
the Court of County Judge, Pinellas County, State of Florida, one of 
the United States of America, on the 21st day of March, 1957 and 
a Grant of Letters Probate for the Estate of Russell S. Stratton, 
deceased, was granted by the Supreme Court of British Columbia 
in Probate to the Plaintiff on the 16th day of March 1959, limited to 
the Estate situate within the Province of British Columbia. 
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Upon the evidence there can be no doubt that the para- 
graphs above set forth correctly state the facts. As to para. 
41] would add that there can be no doubt that the flight from 
Vancouver to Calgary was not regarded by the parties when 
the deceased bought his ticket at’ Los Angeles on October 22, 
1956, as a single operation of an undivided carriage. The 
flight did not fall within s-s. (3) of Article 1. 

As to para. 8, Walker’s Tariff (so called) is a document of 
over twenty pages in extremely small type, several pages 
printed on both sides, one page scored in pencil and taken all 
in all an almost illegible document and one calculated to con- 
fuse rather than to enlighten. It would have taken an edu- 
cated passenger at least an hour to read it and another several 
hours to understand it. The deceased had no occasion to 
inspect the same. He had no reason for suspecting that he 
had been charged more than the established tariff for his 
ticket. There was no evidence that he ever saw Walker's 
Tariff or that he had notice that such a document existed. 
Some sheets were issued on one date and others on sundry 
other dates and the effective dates of the several shects varied 
widely. There was no evidence as to where a copy amended 
to October 22, 1956 wus to be found by a prospective 
passenger. 

The deceased bought at Los Angeles a ticket for a flight on 
December 9th from Seattle to Victoria and via T.C.A. on to 
Vancouver, and via the United Air Lines back to Seattle. On 
arrival at Seattle he abandoned the trip to Victoria and de- 
cided to come directly from Seattle to Vancouver. He ex- 
plained to the agent at Seattle that he intended tg leave on the 
afternoon of December 9th for Calgary. The T.C.A. agent 
endorsed over the ticket to Vancouver via Victoria to United 
Air Lines and made alternate reservations for him from 
Vancouver to Calgary. They showed him every courtesy in 
‘he matter of re-routing him via United Air Lines to Van- 
couver but made no contract with him. sold him no ticket and 
advised him to buy his ticket for Calgary on arrival at Van- 
couver and thereby save a United States tax. The decensed 
ected upon their advice and actually bought his ticket in Van- 
couver and availed himself of the reservation on Flight 810. 
There was another T.C.A. flight for’ Calgary that afternoon 
or evenings Which he could have taken. That fact is not of 
Importance. The important facts are that the trip to Calrary 
wag not in contemplition when he bought his tickets at Ios 
Angeles and that the contract entered into at Vancouver was 
wholly independent of the original contract for international 
carringre. The courtesy service at Seattle of re-routing the 
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passenger to Vancouver, making reservations for him to Cit 
gary and giving him advice does not warrant the conclusion, 
that a contract was entered into with the ‘T.C.A, On arriviy 
at Vancouver he was quite free to change his mind, absandes, 
his contemplated trip to Calgary and fly or take (he trian, 
back to Seatlle. The contract entered into at Vancouver was 
not one of international carriae. 

It was submitted that the pilots were covered by th 
Act. ‘The Act extends to carriers only. There is nothings is 
the Act that even remotely sugyests that the word “carrie. 
rs to be interpreted as including employees of esrriers. Vad 
Kruwill Machinery Corp. v. Robt. C. Herd & Co., [1959] } 
Lloyd's Rep. 305; Pierre v. Eastern Air Lines Je, £1957) 
U.S. & Can. Av. R. 431. 

The plaintiff had the requisite status to bring this action 
Vide Meyappa Chetty v. Supramanian Chetty, [1916] A.C. 
603 at p. 608. Young v. Industrial Chemicals Co., [1939} 4 
D.L.R. 392, 54 B.C.R. 309, is not in conflict. It turned on a 
different point. 

The plaintiff pleads and relies upon the Adininistration 
Act, R.S.B.C. 1948, c. 6G, and the Families’ Compensation Act, 
R.S.B.C. 1948, c. 116. She is entitled to do so. 

The defendants contend that the plaintiff should have 
pleaded the Carriage by Air Act. To have done so would have 
necessitated the plaintiff relying upon contradictory allega- 
tions. That would have been error and improrer pleading. 

A multitude of cases were cited by counsel, but this action 
depends upon the findings of fact. Upon the findings made as 
above the plaintiff is entitled to succeed, subject only to proof 
of negligence and the assessment of damages. 


CASSON v. WESTMORLAND INVESTMENTS LTD. et ai. 


British Columbia Court of Appeal, DesBrisay, C.JI_B.C., Norris and 
Tysoc, JIA. March 24, 1961. 


Mechanics’ Liens 11] — Priority of mortgare over mechanics’ lien — 
Meaning of “mortgage money” under Mechanics’ Lien Act (BC), & 
7 —. Whether covers money given as loan and subsequently secured by 
mortgage. 

. 

“Mortrare money” as used in s. 7(1) of the Mechanics’ Lien Act, 
1956 (B.C.), c. 27 means moncy owing under a mortgage, however the 
debt was originally incurred. Once secured by a mortgage, the latter 
ranks under s. 7 in priority to a mechanics’ lien to the extent to which 
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of these cases to the carrying of the razor or knife concealed 
on the person being unlawful. Instructions to the jury were 
only in relation to the use being made of the weapons im- 
mediately prior to the time of the killing. 

J um of the opinion that in the circumstances of this case 
the jury should have been instructed that if they came to 
the conclusion that the appellant was justified in self-defence 
in firing the rifle into the sidewalk and pointing it at the 
deceased to keep the deceased from attacking: hint and Cheat 
the firing of the shot that killed the deceased was accidental, 
or if they came to the conclusion that the firing into the side. 
walk was justified and that both the pointing of the rifle at 
the deceased and firing it was accidental, that is, not intention- 
al and not negligent to the degree referred to by Humphreys, 
J., in the Larkin case, then they might acquit the accused 

For these reasons I would allow the appeal, quash the con- 
viction and direct a new trial on an indictment for man- 
slaughter. As the majority of the Court would dismiss the 
appeal as to conviction I should add that 1 am in agreement 
with the reasons and conclusions proposed by my brother, 
the Acting Chief Justice, in regard to the appeal as to 
sentence. 

Appeal from conviction dismissed; 
appeal from sentence allowed. 


STRATTON v. TRANS-CANADA AIR LINES et al. 


British Columbia Court of Appeal, O'Halloran, Davey, Sheppard, 
Norris and Tysoe, JJ.A. February 21, 1962. 


Aviation —- Carriers If B — Airplane crash — Whether international 
flight — Whether liability limited — Liability of pilot and co-pilot — 
Carriage by Air Act (Can.) — Families’ Compensation Act (B.C.), s. 3. 


One S purchased a ticket for international carriage by air within 
the meaning of the Warsaw Convention as adopted by the Carriage by 
Air Act, R.S.C. 1952, c. 45. His flight, in 26 stages, was to take him 
from Los Angeles to various points in the United States and Canada 
and back to Los Angeles. The last part of his itincrary took him from 
Seattle te Vancouver via Victoria and then back to Seattle and Los 
Angeles. The trip from Seattle to Vancouver was booked for T.C.A. 
und the Vancouver to Seattle trip with United Air Lines. While in 
Seattle S determined to make a trip to Calgary and arranged with an 
agent of T.C.A. for a booking frm Seattle to Calgary via Vancouver 
and return. This booking involved a routing from Seattle to Vancouver 
via United Air Lines and from Vancouver to Calgary and hack to 
Vancouver via T.C.A. The agent reserved seats on these routes (leaving 
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only the Vancouver-Srattle trip via United Air Lines open) booked 
S as a through passenger, waived the necessity of reconfirming the 
Vancouver-Calgary reservation and endorsed to United Air Lines on 
behalf of T.C.A. its ticket for the Seattle-Victoria-Vancouver flight. 
This transfer T.C.A. was bound to make and United Air Lines to 
acecpt on request of ihe passenger. S was advised by the agent to buy 
the Vancouver-Calgary return ticket in Vancouver. S wes killed in 
a crash of the T.C.A. plune on the flight from) Vancouver to Calgary. 

In an action by S's widow against T.C.A. and the personal repre- 
sentatives of the pilot and co-pilot, eld, the flight from Vancouver 
to Seattle was not part of the international flight and the widow was 
entitled to recover from T.C.A. without any limitation on liability unde: 
the terms of the Warsaw Convention and the Carriaye by Air Act. 
Although T.C.A. wouid become o party to the original contract by 
undertaking to perform part of it, the Vancouver to Calgary trip was 
not part of it. Nor was it a “re-routing” under the original contruct, 
since Calgury was not a destination orig:nally planned. The only re- 
routing which took place was the change in currier and route for the 
Seattic-Vancouver trip. The arrangement made in Seattle did not create 
a binding contract between S and T.C.A. for the udded trip so it was 
impossible to say that the trip fr Seattle to Vancouver to Calgary was 
regarded by United Air Lines «ud T.C.A. as a single operation and 
hence an international flight. In any event United Air Lines knew 
nothing of the Vancouver-Calgary flight. 

As to the pilot and co-pilot, since there was no evidence they had 
survived S, s. 3 of the Families’ Compensation Act, RS.B.C. 1948, c. 
116 [now R.S.B.C. 1960, ¢. 138} had no application, The amendment 
to that Act, 1958 (B.C.), ¢. 16, s. G6(1) had no retrospective effect. The 
action against them should be dismissed. 

[Cairney v. MacQueen, 3 D.L.R, (2d) 481, 74 C.R.T.C. 31, [1956] 
$.C.R. 555, apld; Rotterdamsche Bank N.V. et al. v. B.O.A.C., [1953] 
1 All E.R. 675; Grein v. Imperial Airways Ltd., [1936] 2 All E.R. 1258, 
refd to] 


APPEAL from a judgment of Manson, J. (1961), 27 D.L.R. 
(2d) 670, on a preliminary issue of law, holding that the 
Warsaw Convention had no application to limit liability 
respecting the death of a passenger in a certain plane crash. 
Affirmed. 

D. McK. Brown, Q.C., and R. E. Ostlund, for appellant. 

Hugo Ray, Q.C., and W. A. Esson, for respondents. 

O'HALLORAN, J.A.:—I would dismiss the appeal of Trans- 
Canada Air Lines, but I agree also that the appeal of the 
personal representatives of the pilots should be allowed. 

Davey, J.A.:—The respondent's husband died in the crash 
of one of the appellant’s planes, Flight No. 810, against Mt. 
Slesse, British Columbia, while on a flight from Vancouver, 
3.C., to Calgary, Alberta. The respondent brought this action 
fo recover damages for his death from Trans-Canada Air 
Lines and the personal representatives of the pilot and co- 
pilot, who lost their lives in the crash. 
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One of the desences raised is that the flight was not 
domestic, but international, and according the appellants’ 
liability is limited under Article 22(1) of the Warsaw Con- 
vention; another defence is that the respondent's cause of 
action against the pilots under the Familics’ Compensation 
Act, R.S.1.C. 1948, ¢. 116 [now R.S.B.C, 1960, ¢ 138] dicd 
with them: Cairney v. MacQueen, 3 VLR. (2d) 481, 71 
C.R.T.C. 31, [1956] S.C.R. 555. These defences, and several 
others that need not be mentioned, were ordered to be tried 
upon an issue before trial. Manson, J., [(1961) 27 D.L.R, 
(2d) G70), who tried the issue, held that the flight was 
domestic, but did not deal with the cause of action against 
the pilots. From that judgment the Air Line and tke personn} 
representatives of the pilots appeal. 


The provisions of the Warsaw Convention were adopted 
by Parliament under the Carriage by Air Act, R.S.C. 1952, 
c. 45, and constitute part of our domestic law. The following 
are the important provisions bearing on this appeal. 


ARTICLE 1. 


(1) This Convention applies to all international carriage of 
persons, luggage or goods performed by aircraft for reward. lt ap- 
plied equally to gratuitous carriage by aircraft performed by an air 
transport undertaking. 


(2) For the purposes of this Convention the expression “inter- 
national carriuge’’ means any carriage in which, according to the 
contract made by the parties, the place of departure and the place 
of destination, whether or not there be a break in the carriage or 
a transhipment, are situated either within the territories of t vo 
High Contracting Parties, or within the territory of a single High 
Contracting Party, if there is an agreed stopping place within a 
territory subject to the sovereignty, suzerainty, mandate or author- 
ity of another Power, even though that Power is not a party to 
this Convention, A carriage without such an agreed stopping place 
between territories subiect to the sovereignty, suzerainty, mandate 
or authority of the same High Contracting Party is not deemed 
to be international for the purposes of this Convention. 


(3) A carriage to be performed by several successive air carriers 
is dccmed, for the purposes of this Convention, to be one undivided 
carnage, if it has been regarded by the parties as a single opera- 
tion, whether it had been ugreed upon under the form of a single 
contract or of a series of contracts, and it does not lose its inter- 
national character merely because one contract or a series of con- 
tracts is to be performed entirely within a territory subject to the 
sovereipnty, suzerainty, mandate or authority of the same High 
Contracting Party. 
> ARTICLE 3. 

(1) For the carriage of passengers the carrier must deliver a 
passenger ticket which shall contain the following particulars:— 

(a) the place and date of issuc; 

(6) the place of departure and of destination; 


& 6G 


Exhibit P Annexed to Reply Affidavit of Stanley J. Levy 


STRATTON Vv. T.C.A. (Davey, J.A.) 739 


(c) the agreed stopping places, provided that the carrier may 
reserve the right to alter the stopping places in case of necessity, 
and that if he exercises that right, the alteration shal! not have—— 
the effect of depriving the carriage-of its international charatter; 

(d) the name and address of the carrier or Carriers; 

(c) a statement that the carriage is subject to the rules relating 
to liability established by this Convention. 

(2) The absence, irregularity or loss of the passenger ticket does 
not affect the existence or the validity of the contract of carriage, 
which shall nonetheless be subject to the rulrs of this Convention. 
“Nevertheless, if the carrier accepts a passenger wilhout a passenger 
ticket having been delivered he shall not be entitled to avail himself 
of those provisions of this Convention which exclude or limit his 
liability. 

Stratton was an officer of the Merganthaler Linotype Com- 
pany. His duties took him in October, 1956, on an extended 
tour of major cities in United States and Canada, including 
Montreal, Toronto, and Vancouver, leaving from and return- 
ing to Los Angeles. He travelled by air over various lines on 
tickets issued by American Air Lines at Los Angeles under 
the Universal Air Travel Plan. There were approximaiely 
twenty-six legs in the round trip. The tickets consisted of 
seven booklets of flight coupons, with four flight coupons to 
the booklet. The bool ets were stapled together into one book, 
and the conditions were printed on the inside cover of the 
main book and on the inside cover of each boc «let. American 
Air Lines issued the flight coupons over other lines as agent 
for the other carriers. 

Stratton’s itinerary in the Northwest States and Canada 
covered by his flight coupons tock him to Seattle, thence to 
Vancouver, B.C., via Trans-Canada Air Lines by way of 
Victoria, B.C., thence back to Seattle via United Air Lines, 
and from Seattle back to Los Angeles. It did not include 
a trip from Vancouver to Calgary. 

Stratton learned at Spokane that one of the persons he 
expected to see had gone to Calgary. so in Seattle he saw 
Hatch, the agent for Trans-Canada Air Lines. and asked 
Hatch to book him through from Seattle to Calgary, via 
Vancouver, and return over that route. Hatch did that by 
several successive steps; he phoned United Air Lines and 
securcd a reservation of space for Stratton on their flight 
No, 393. from Seattle to Vancouver via Bellingham; he re- 
routed Stratton to Vancouver via United Air Lines by en- 
dorsings to United Air Lines on behalf of Trans-Canada Air 
Lines its ticket for the Seattle-Victoria-Vancouver flight, 2 
transfer which Trans-Canada and United were bound to make 
and to accept upon request by the passerger; Hatch reserved 
space on the waiting list for Trans-Canada’s flight No. 810 
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from Vancouver to Calgary, with which United’s flight No. 
393 connected, and he reserved space for Stratton on a liter 
flight No. 8 out of Vancouver, in case he could not get a seat 
on Flight No. 810; Hatch booked Stratton on the ‘Prans- 
Canada records as a through passenger to Calgary and waived 
re-confirmition of the reservations that otherwise would have 
been required. Hatch also reserved space on the returning 
Trans-Canada Calgary-Vancouver fight, but left the Van- 
couver-Seattle flight open at Strafton’s request. For several 
reasons, Which are immaterial here, Hatch advised Stratton 
to buy his Trans-Canada ticket for the Wancouver-Calgary 
and return flight in Vancouver. 

‘ As a result of those arrangements, Stratton presented his 
endorsed Trans-Canada Seattle-Vancouver ticket to United 
Air Lines at Seattle, secured-from it a boarding pass for 
flight No. 393, bought his ticket for the Vancouver-Calgary 
flight on his arrival in Vancouver, boarded flight No. 810, 
and lost his life with all on board on Mt. Slesse. 

The appe''ants contend on three grounds that the Van- 
couver-Calgary flight was part of an international flight with- 
in the terms of the Warsaw Convention; it being common 
g:ound that the flight Los Angeles to Los Angeles was an 
international flight under the Los Angeles contract: 

(1) That it was part of the original circle trip, Los Angeles 
to Los Angeles, because it was a rerouting of part of that 
trip that Stratoon was entitled to demand under his original 
contract and the provisions of Walker’s Tariff, the governing 
tariff in United States and Canada. 

(2) That in any event the arrangement between Stratton 
and Hatch in Seattle under which the Trans-Canada ticket 
was endorsed to United Air Lines, Stratton was booked as a 
through passenger to Calgary, and re-confirmation of the 
Trans-Canada reservations was waived, constituted a firm 
contract with Stratton, made in Seattle, by which Trans- 
Canada and Stratton were respectively bound to supply and 
take the reserved space; consequently the Seattle-Calgary 
trip was regarded as a single operation within the Convention 
and therefore international. 

(3) That even if no firm contract was made in Seattle for 
the Trans-Canada fight, there was an arrangement made in 
advance in Scattle for the trip to Wancouver and thence to 
Calgary, and that under the provisions of Walker’s Tariif 
the parties are taken to have regarded the trip as a single 
operation for the purposes of the Convention. 


There is no authority precisely in point, and many in- 
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teresting questions arise on the broad application of Article 
1 of the Convention; however. I propose to confine my re- 
marks to the narrow grounds upon which I think this appeal 
turns, and to Jeave the wider questions until they have to be 
decided. 

The short answer to appellants’ first submission is that the 
Vanceuve--Calgary-Vancouver flight was not a rerouting with- 
in the meaning of Walker's Tariff, but was an added flight, 
and so did not become part of the international carriage con- 
tracted for in Los Angeles. 

Walker's Tariff defines “rerouting” and “routing”: 

I. Reroute. The term “reroute” (as applied to a passenger) mea:3 
to issue a new ticket covering transportation to the same destina- 
tion as, but via a different routing than, that designated on the 
ticket, or portion thereof, then held by the passenger or to honor 
the ticket, or portion thereof, then held by the passenger for trans- 
portation to the same destination as, but via a different routing 
than, that designated thereon. 

k. Routing. The term “routing” means the carrier(s) and/or 
cities and/or ciass of service via which transportation is provided 
between two points. 

By these definitions the carriage rerouted is the carriage 
to the destination specified in the ticket or portion thereof 
surrendered, and the rerouting may be affected by the tickets 
being honoured by a different carrier or by the same carrier 
in a different way. The only flight coupon endorsed over to 
United was Coupon ©237274, which, tuter alia, covered the 
Seattle-Vaucouver flight; that was the only flight affected by 
the endorsement, because the only other flight remaining 
under that coupon was from Vancouver to Seattle by United. 
Therefore, it follows from the definition that the carriage 
rerouted was from Seattle to the nominated destination of 
Vancouver, via Trans-Canada bv way of Victoria. It seems 
from this to be quite clear that the Vancouver-Calgary trip 
was not part of the rerouting, and so did not become part 
of the international carriage contracted for at Los Angeles. 

The next question is the appellant's submission that Strat- 
ton’s arrangement with Hatch in Seattle constMuted a con- 
tract with Trans-Canada, by which that line agreed to sell 
and Stratton agreed to buy n ticket at Vancouver for the 
space reserved for the Calgary flight, ane that Stratton. 
Trans-Canada, and United regarded to connecting carriage 
from Seattle to Vancouver to Calgary as a single operation 

In support of the submission that there was a contract 
made in Seattle for the Vancouver-Calgary flight. counsel 
auryrues that any member of the public who reserves a ream 
at a hotel or space on a carrier enters into a contract by 


ee eh 


Exhibit P Annexed to Reply Affidavit of Stanley J. Levy 


742 DoMINION LAW REPORTS 32 D.L.R.(2d) 


which the service agrees to supply the space and the applicant 
agrees to take it. He submits that the waiver by Trans- 
Canada of re-confirmation of the seat on flights No. 810 and 
No. 8 shows an intention of contracting. He contends that a 
hotel or carrier that fails to furnish the reem or space 
covered by the reservation, and the customer who fails to 
take it, are liable at law. But there can be no contract unless 
the parties intend the arrangement to be one. Family ar- 
rangements that are not intended to create legal rights and 
impose Jegal obligations are a familiar application of that 
principle. In my opinion, people who obtain reservations anid 
the services that grant them would be surprised to learn that 
by that fact alone they had acquired legal rights and assumed 
legal obligations. I cannot see that the waiver of the Trans- 
Canada's right to re-confirmation changes the legal result. 
The provision of Walker’s Tariff that reservations are only 
tentative confirms my opinion that the making of these 
reservations in Seattle did not constitute a contract between 
Stratton and Trans-Canada. 

Another formidable difficulty confronting appellants in 
this argument is to show that United knew anything about 
the Vancouver-Calgary trip, so as to enable it to be said that 
United regarded the carriage from Seattle to Vancouver to 
Calgary as a single operation. That difficulty will now be dis- 
cussed under the third submission, which turns upon th? 
following provision of Walker’s Tariff defining the circum- 
stances under which the parties to a series of flights are to 
be taken to regard them as a single operation for the purposes 
of an international flight under Article I, Clause 3 of the 
Convention. Clause I(d) (2) of the Tariff reads: 

2. Single operation, Transportation to be performed by several 
successive carriers by air, arrangements for which are made in 
advance, is regarded as a “single operation”, and shall be deemed 
to be “one undivided transportation” whether one or more tickets 
or other documents are issued to cover such transportation, and 
whether or not all such tickets or documents are issued prior to the 
commencement of such transportation, but this provision shall not 
be deemed to contain an inclusive definition of transportation which 
is regarded by the parties as “a single operation”. 

“Transportation” is used in the American translation of the 
Convention instead of ‘‘carriage’”’ used in the Canadian. 

I assume, without deciding, that this provision of Walker's 
Tariff is legally sufficient to make carriages falling within 
the definition a single operation, and thus bring them into 
the category of international carriage under the Convention, 
even though in fact the parties may not have applied their 
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minds at all to the question of single operation. In my opinion 
that provision only applies where all the carriers involved 
have, or are taken to have, knowledge of the arrangement. 


The transaction between Stratton and Hatch in Seattle 
wag an arrangement within this definition for transportation 
from Seattle to Calgary by successive carriers; but I am 
_unable to find the other essential element of the definition, 
namely, that United knew of the arrangement of the impend- 
ing trip from Seattle to Vancouver to Calgary so that it could 
be said to have regarded its services under the endorsed 
Trans-Canada ticket as part of that single operation. 


Appellants seek fo overcome this difficulty in several ways. 
First, it is said that Hatch endorsed the Trans-Canada ticket 
as agent for United. Had he issued a United ticket under 
the Universal Air Travel Plan for the Seattle-Vancouver trip, 
as he might have done if it had been required, he would have 
done so as agent for United. But that was not done. It is 
clear that in endorsing the Trans-Canada ticket he was acting 
as Trans-Canada’s agent in dealing with Trans-Canada’s 
business; it was Trans-Canada’s endorsement that was re- 
quired from and given by Hatch. 

Then it is said that Hatch acted as agent for United in 
making the reservation over flight No. 393. That submission 
is based upon the contention that under the Universal Air 
Travel Plan all participating carriers act as agents for all 
other participating carriers to enable the subscribers to make 
all arrangeme ‘s for flights over several lines at one office. 
(See Bett’s evidence.) The governing documents under that 
plan were not introduced in evidence, and it 1s difficult to 
say from Bett’s evidence how far that agency extends. I do 
not think that appellant’s argument is advanced by Section 
10 of Walker’s Tariff, providing that each participating 
carrier will be responsible for furnishing transportation only 
over its own lines, and when it makes an arrangement for 
transportation by another participating carrier. Wt will act 
only as agent for that carrier. That section deals only with 
the question whether the arranging carrier is acting as 
principal or as agent for the other carrier. Hf does not 
purport to make the arranging carrier agent for the trans- 
porting carrier in all the arranging carrier may do on behalf 
of the passenger outside its own carriage. In this case the 
learned trial Judge found that Hatch obtained the reserva- 
tions over United as a matter of courtesy for Stratton, i.c., 
that he acted as Stratton’s agent for that purpose. There is 
much to be said for that view, since Hatch only applied for 


ae ee 


Exhibit P Annexed to kepiy Affidavit of Stanley Jd. 


744 DOMINION LAW REPORTS 32 D.L.R.(2d) 


and obtaimed the reservation from United; if was United that 
reserved the space. Lut even if it be held that Hatch waa 
United's agent in acting as the channel of communication 
between it and Stratton for the reservation of the space on 
flight No. 393, the scope of that ayeney was not sulliciently 
wide to bring home to United in reapect of the endorsed Trins- 
Canada ticket the knowledge that Hatch possessed as agent 
for Trans-Canada ubout the intended connecting flight over 
the latter’s line. 15 vie. of that it seems impossible, even 
under the defitition of “s'ngle operation” in Walker’s Tariff, 
to hold that United vezerded the rerouted carriage on its 
flight No. 393 as part of an undivided transportation from 
Seattle to Calgary, »=hen it had no knowledge, actual or 
attributed, about the z2rangements for the Vancouver-Calgary 
leg. 

Article 30 of the Convention seems to decisively dispose 
of this branch of appellants’ submission. It reads: 


(1) In the case o* carriage to be performed by various succes- 
sive carriers and fal!.ry within the definition set out in the third 
paragraph of Article 1, each carrier who accepts passengers, luggage 
or goods is subjectvd to the rules set out in this Convention, and 
is deemed to be one of the contracting parties to the contract of 
carriage in so far as the contract deals with that part of the 
carriage which is pe: formed under his supervision. 


The contract made with American Air Lines at Los Angeles 
admittedly one of the international carriage, so Article 30 
applies to the ticket issued at Los Angeles for the Seattle- 
Victoria-Vancouver flight over Trans-Canada; it was that 
ticket that Unjted honoured, and it did so under the contract 
made at Los Any les covering the flights specified in it. The 
ticket for the Se ‘tle-Victoria leg showed on its face that it 
had *en issued by American Air Lines and it specified on 
its fare the conjoined tickets for the whole flight under the 
Los Angeles contract which did not include the Vancouver- 
Calgary trip. By the Convention and the provisions of 
Walker’s ‘Variff United was performing Trans-Canada’s 
obligations under that contract. Accordingly, ! am unable to 
accept the view that United must be taken to have regarded 
its services under that contract for the Los Angeles to Los 
Angeles circle flight as part of another arrangement, made 
by sictch in Seattle, for an undivided carriage from Seattle 
to Calgary, when it carried Stratton from Seattle to Vancouver 
under the Los Angeles contract without knowing anything 
about the arrangements for the Vancouver-Calgary flight. 


In my opinion the learned trial Judge reached the right 
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conclusion upon this aspect of the case, and I would dismiss 
Trans-Canada’s appeal. 

Turning now to the appeal of the personal representat’v = 
of the pilots of the ill-fated plane, the learned trial Juciye 
did not expressly deal with their submission that the re- 
spondent’s action against them ought to be dismissed under 
the authority of Cairney v. MacQueen, supra. I agree for 
the reasons given by my brother Sheppard, that s. 6(1) sf 
1958 (B.C.), c. 16, amending the Families’ Compensation Act, 
which was relied upon by the respondent to distinguish Cairmcy 
v. MacQueen, has no retrospective cperation, and does not 
apply to the case at bar. The apreal of the personal re- 
presentatives of the pilots must be allowed accordingly. 

SHEPPARD, J.A.:—This appeal is by the defendants from a 
portion of the judgment of Manson, J. [27 D.L.R. (2d) 670}, 
of February 9, 1961, holding for the plaintiff on the trial 
of certain of the issues arising on the pleadings as preliminary 
to the trial of the action. 

The action arises out of the death of the plaintiff's husband, 
Russell S. Stratton, on December 9, 1956, when an aeroplane 
of the defendant (Trans-Canada Air Lines} en Flight 810 
Vancouver to Calgary, crashed on Mount Elesse, British 
Columbia, and killed all on board. 

That flight taken by Stratton occurred under ‘h» foliowing 
circumstances. On October 22, 1956, at I.os Ang ves, Stratton 
purchased from American Airlines Inc. a ticket containing 
26 flight coupons for a carriage commencing at Los Angeles, 
then proceeding by various air carriers to intermediate points 
including Seattle, thence to Vancouver by T.C.A. and Van- 
couver to Seattle by United Airlines, with agreed stopovers, 
and eventually returning to Los Angeles. The ticket did not 
contain a flight from Vancouver to Calgary and return; at 
Los Angeles that was rot considered. At Spokane, Stratton, 
then en route, telephoned his wife that a man he intended 
to see was then in Calgary and that ke intended going: on to 
Calgary. The ticket purchased at Los Angeles provided for 
a flight by T.C.A. from Seattle to Victoria and from Victoria 
to Vancouver. On December 9, 1956, at Seattle, Stratton had 
the T.C.A. by their agent, Hatch, endorse to the United Air- 
lines the coupons for the flight foom Seattle to Vancouver via 
Victorin. Hatch also put Stratton on the waittoy list of T.C.A. 
for a seat on Flight 810, the connecting flight Vancouver 
to Calgary, and as a precaution, also reserved with T.C.A. a 
seat on Flight 8, Vancouver to Calgary. Hatch did not sell 
Stratton a ticket to Calgary. At Seattle Stratton presented 
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the endorsed coupons to the United Airlines, obtained a 
boarding pass and proceeded to Vancouver. At Vancouver, on 
December 9, 1956, Stratton purchased from TLCLA. a ticket 
for Flight 810 leaving that day from Vancouver to Calgary 
and for his return to Vancouver on Flight 801 on December 
11, 1956. On Flight 810 the accident occurred which resulted 
in Stratton’s death. 

The plaintiff brought action against the T.C.A. and the 
executors of the two pilots, and after the close of the plead- 
ings, Maclean, J., by order bearing date January 14, 1960, 
directed the trial us certain issues as preliminary to the trial 
of the action. Manson, J., after the trial of those issues held 
for the plaintiff and the defendants have appealed in respect 
of the issues raised by paras. 19 and 21 of the defense, 
namely: 


(1) that Stratton was on an international carriage as defined 
by the Caruwuge by Aix Act, and Schedule thereto (the 
Warsaw Convention), and that the defendants’ liability 
was thereby limited in amount by Article 22(1), (Defence 
Paragraph 19), and 


(2) that the plaintiff’s action did not come within the provi- 
sions of the Families’ Compensation Act and amendments 
thereto and did come under the maxim actio personalis 
moritur cum pevsond, (Defence Paragraph 21). 


As to the first ground of appeal, the defendants contend 
that the flight Vancouver to Calgary was an “international 
carriage” as defined by Article 1, Schedule 1 of the Carriage 
by Air Act. and therefore the defendants’ liability was limited. 
Or the other hand, the plaintiff contends that the flight was 
not an “international carriage” but merely a return flight 
from Vancouver to Caigary and was wholly governed by the 
laws of British Columbia, the place where the accident oc- 
curred. The question is whether that flight Vancouver to 
Calgary was an “international carriage”, and that turns upon 
Article 1 which reads: [See the judgment of Davev, J.A., 
supra, at p. 738.) 


The contract of carriage determines whether or not the 
carriage is international. That is indicated by the words in 
Article 1(2), “according to the contract made by the parties”. 
The contract of carriage may be in form “a single contract” 
or “a series of contracts” (Article 1(3)), but in whichever 
form that contract determines whether the carriage “has been 
regarded by the parties as a single operation” within Article 
1(3). 
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In Grein v. Imp. Airways Ltd., [1936] 2 All E.R. 1258, 

Greene, L.J., at p. 1280 said: 

The contract (or under para. (3) the series of contracts) is, so 

to speak, the unit to which attention is to be paid in considering 

whether the carriage to be performed under it is international or not. 
And Talbot, J., at p. 1288 said: ‘ : 

To be international carriage, the carriage must, according to the 

contract made between the parties, have a place of departure and 

a place of destination, either situated within the territories of two 

of the High Contracting Parties to the convention, or, if they are 

“both within the territory of one High Contracting Party, having 

an “agreed stopping place,” “within a territory subject to the 

sovereignty, suzerainty, mandate or authority of another power,” 

whether that power is, or is not, a party to the convention. 
A carrier not formally a contracting party may become one 
of the contracting parties by undertaking the performance ‘ 
within Article 30(1), and such carrier will thereby come 
within the provisions of the Convention: Rotterdamsche Bonk a 
N.V. et al. v. British Overseas Airways Corp., [1953] 1 All 
E.R. 675. Hence in any event, whether er not the carriage 
is international will be determined from the contract of 

a carriage. 


The ticket obtained at Los Angeles was for an “inter- 
national carriage” within Article 1 in that: 
(1) It was a “contract made by the parties” within Article 


1(2), namely, by Stratton of the one part and the 
respective carriers (through their agent Miss Smith) 
of the other part; 


(2) There was “an agreed stopping place within a territory 
subject to the sovereignty .. . of another Power’, 
namely, Victoria and Vancouver (within Article 1(2); 
(3) The ticket was for ‘one undivided carriage” being “re- 
garded by the parties as a single operation” (Article 
1(3)). That appears from the ticket. Los Angeles was 
the place of departure and the place of destination; 
the ticket was made up as a single contract based on one 
; entire consideration. 

The defendants contend that the carriage Varrouver to 
Calgary and return became part, by extension or otherwise, 

of that international carriage obtained at Los Anyeles. 

AL Las Anveles the carriage Vancouver to Calgary was not 
trade part oof (he original carriage, as the need for taking 
the flight fo Calgary did not arise until afterwards, that is 
until December &th when Stratton was at Spokane and as 

‘i Miss Smith, the agent of the American Airlines who sold the * 
Me ticket at Los Angeles testified, the flight Vancouver to Calgary 
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was not then considered. It follows that at Los Angeles there 
was no contract whereby the carriage Vancouver to Calgary 
together with the carriages provided for in the ticket were 
reyarded by the parties as a single operation within Article 1. 

The defendants contend that the arrangements at Seattle 
had the effect of creating an international carriage. At 
Seattle the endorsement of that portion of the ticket by 
T.C.A. through Hatch to United Air Lines, and the acceptance 
thereof by United Air Lines, was a rerouting within Section 
8(b) of Walker’s Tariff to which the original ticket was sub- 
je-t and hence that rerouting was an amendment provided 
for by the original contracting parties. On the other hand, 
the carriage Vancouver to Calgary was not a rerouting at 
Seattle under the original ticket for the reason that Stratton 
at Seattle held no ticket for that carriage (Vancouver to 
Calgary) which was capable of being endorsed so as to comply 
with Section 8(b) of \’’alker’s Tariff. 

The defendants contend that at Seattle Stratton of the 
one part and Hatch for the carriers cancerned, of the other 
part, entered into a binding agreement for the carriage of 
Stratton from Vaucouver to Calgary and retur’ and this 
binding agreement had the effect of enlarging . carriage 
provided for in the original ticket, and of thereb »2ecoming 
part of the original international carria~ or a _rnatively, 
had the effect of creating a new internatioi, | carriage from 
Seattle via Vancouver to Calgary and return. ‘ihat contention 
cannot succeed. 


At Seattle matters essential to a binding contract were 
left open for further negotiation, namely, whether the flight 
should be by Flight 810 or Flight 8, by economy or first-class 
accommodation, and the amount of the fare. Further, 
Walker’s Tariff, Section 12, provides that a reservation is 
merely tentative until the ticket is purchased and no ticket 
Vancouver to Calgary was purchased or issued at Seattle. 
In the result there was no binding obligation at Seattle for. 
a carriage from Vancouver to Calgary and as there was no 
contract there could be no “international carriage” within 
Article 1. 

At Vancouver nothing occurred which made the carriage 
Vancouver to Calgury an international flight within Article 1. 
There is nothing to indicate that such carriage “has been 
regarded by the parties as a single operation” with the other 
carriages under the original ticket as required by Article 1. 
The original ticket was not amended nor the fare adjusted 
so as to include in that one contract the carriage Vancouver 
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to Calgary with the original carriages or for one entire con- 
sideration so as to constitute “one undivided carriage” -— 
“regarded by the parties as a single operation” within Ar- 
ticle 1(3). On the contrary, the documents issued at Van- 
couver relating to the flight in question, namely ex. 3, the 
Universal Air Travel Plan, and ex. 6, the Original Flight 
Coupon, indicate that such flight was regarded by Stratton 
and T.C.A., the parties thereto, as a distinct and separate 
flight on a distinct and separate contract based on its own 
distinct and separate consideration. Hence the flight in ques- 
tion, Vancouver to Calgary, was not an international flight 
within Article 1, but is a domestic flight within Canada, and 
therefore subject to the laws of British Columbia, the place 
where the accident occurred. As the Warsaw Convention 
does not apply, it is not necessary to consider whether the 
pilots would have been entitled to its benefits had it been 
applicable to the flight in question. 

On the second ground, the defendants contend that s. 3 
of the Families’ Compensation Act, R.S.B.C. 1948, c. 116, 
the section in force at the time of the accident, applies only 
when the wrongdoer. survives the person injured and as there 
is no evidence that the pilota s ‘rvived Stratton, therefore the 
action fails as against the exec.itors of the pilots. That was 
determined in Catrney v. MacQueen, 3 D.L.R. (2d) 481, 74 
C.R.T.C. 31, [1956] S.C.R. 555. There the passenger and pilot 
having died in the crash of an aeroplane, the action was 
brought under s. 3 of the Families’ Compensation Act by the 
persona! representatives of a passenger against the personal 
representatives of th~ pilot, and the Supreme Court of Can- 
ada held that the action failed in that there was no evidence 
that the pilot had survived the passenger. 

The plaintiff contends that this result of Cairney v. Mac- 
Queen was remedied by s. 6(1) of the Families’ Compensation 
Act, 1958 (B.C.}, c. 16, which reads: 

6(1) When any person dies who would have *%-en liable in an 
action for daraages under this Act had he continued to live, then, 
whether he died before or after or at the same time as the person 
whose death was caused by wrongful act, neglect, ov default, an 
action mity he brought and maintained, or, if pending, may be 
continued, ageaimst the executor or administrator of the deceased 
person, and the diamugees and costs recovered in the action shall be 
payable out of the estate of such deceased in like order of adminis- 
tration as fhe simple contract debts of the deceased. 

The plaintif? contends that this actien, commenced on June 
10, 1957, was “pending” on March 28, 1958, when s. 6(1) 
came into force, therefore the section applies to declare that 
this action “if pending may be centinued”. That contention 
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assumed that the words “if pending” refer to the date that 
s. G6 came into force and would make the section applicable 
to past deaths providing an action were pending at the time 
the section came into force: but that is not the meaning. 
The section is not procedural but substantive: B.C, Elec. i. 
Co. v. (Gentile, 18D. UR. 264 at pp. 266-7, 18 C.R.C. 217 at 
pp. 222-3, [1914] A.C. 1034 at p. 1040; where it upplies it 
will confer a right of action which wouk! not otherwise exist: 
Cairney v. MacQueen, supra. Therefore the section confers 
substantive rights and should be construed as operating pro- 
spectively unless a contrary intention is plainly manifested 
by express terms or clear implication: Dirte v. Royal Colum- 
bian Hospital, [1941] 2 D.L.R. 138 at p. 139, 56 B.C.R. 74 
at p. 78. By such rule of construction the opening words, 
“When any person dies” should be understood to mean a 
person dying after the section came into force. The words 
“jf pending may be continued” do not indicate a contrary 
intention. In Cairney v. MacQueen, S D.L.R. (2d) at p. 487, 
74 C.R.T.C. at p. 38, [1956] S.C.R. at p. 563, Kellock, J., said: 
It is well settled that this new right of action abates on the 
death of the tortfeasor and there is nothing in the Families’ Com- 
pensation Act which prevents that result or allows a person suing 
under that statute to invoke the provisions of the Administration 
Act although the victim himself might have done so. 
That is the event which the Legislature had in mind in 
enacting the words “if pending may be continued”, namely, 
the event of a future action properly commenced under s. 3 
against a surviving tortfeasor thereafter becoming abated 
by reason of the subsequent death of the defendant tortfeasor. 
On such construction the section does not indicate a retro- 
spective intention but an intention to apply to a death oc- 
curring after the section came into effect. On that construc- 
tion the action against the executors of the pilots does not 
come within s. 6 or within the Families’ Compensation Act: 
Cairney v. Ma. Queen, supra. 

In the result, the flight in question from Vancouver to 
Calgary was not an international carriage (Defence Paragraph ° 
19) and as against the executors of the pilots, the action does 
not come within the Families’ Compensation Act (Defence 
Paragraph 21). 

Norris, J.A.:—The facts on this appeal are fully stated in 
the judgments of my brothers Davey and Sheppard. The 
questions which arise are: 

(1) As to whether or not the flight from Vancouver to 
Calgary and return to Vancouver was a rerouting of 
the original flight Los Angeles to destination Los Angeles 
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with stopping places at Seattle, Victoria, Vancouver and 
Seattle, and other points. 

(2) As to whether treating the purchase of the ticket at 
Seattle as a separate contract of international carriage 
Seattle to destination Seattle with stopping places at 
Victoria and Vancouver, the flight Vancouver to Calgary 
and return was a rerouting. 

(3) As to whether the action is maintainable against the 

- representatives of the pilots in view of the provisions 

“of the Families’ Compensation Act, R.S.B.C. 1948, as 

amended in 1958, or whether the maxim actio personalis 
moritur cui persona applies. 

On the first two questions there is no doubt that “rerout- 
ing” was, in view of the terms of the contract of carriage — 
the ticket and Walker’s Tariff — in contemplation of the 
parties at Los Angeles when the ticket was purchased. 
Similarly, if there was a separate contract at Seattle, such 
rerouting would also be in contemplation there. That which 
falls to be determined is as to whether or not what was done 
— the trip to Calgary — was “regarded” by the parties as 
part of a “single operation” (Article (1) (3) of the Warsaw 
Convention, being the Schedule to the Carriage by Air Act). 

Section 8(B), (C) and (D) of Walker’s Tariff (ex. 10) 
provides as follows: 

8. RovTINGS 
(B) Rerouting — When Allowed. Any participating carrier will 


reroute a passenger at the passenger's request and upon 
presentation of the ticket, or portion thereof, then held 
by the passenger if: 

(1) With Endorsement. Such ticket bears the endorsement 


“of the first participating carrier from which the rout- 
ing is changed. 
(2) Without Endorsement. 


(a) Such ticket was issued by, or covers transportation 
only via the carrier to which it is presented for 
rerouting; or 

(bv) The routing desired by the passenger involves 
transportation via such carrier and is 
(i) Under the applicable tariff, interchangeable 

with the routing designated on such ticket, or 
(ii) Available at the same fare designated on sach 
fieket aml if such ticket was marked “Optional 
Routing” by the issuing carrier at the time of 
tSsunhee, OF 
Such tichet js presented, and the rerouting oceurs, 
at a point (or, if such point is served by the par- 
ticipatings carriers through two or more airports, 
at the airport) where the carrier from which the 
rouling is changed does not maintain an office. 
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(C) Reroutings — Endorsement for Purpose of. Except as pro- 


vided in Rule 11(B) each participating carrier will endurse 

the ticket or portion thereof, then held by the passenger for 

purpose of rerouting if the request is made at least three 
hours prior to the scheduled departure of the flat on which 
the passenger holds a reservation, 

Rerouting or Change in Destination at) Passenger’x Re- 

quest — Fare Applicable. 

(1) Passenger may change the routing and/or the destina- 
tion designated on his ticket in accordance with para- 
graph (2) below, reovipep that after transportation has 
commenced, a one way ticket will not be converted into 
nu round trip, circle trip or open jaw trip ticket. 
Except as otherwise provided in Rule 11(B), the fare 
and charges applicable when a rerouting or a change 
in destination is made at passenger's request at & car- 
rier’s office prior to arrival at the destination named 
on the original ticket, shall be the fare and charges 
that would have been,applicable had the original ticket 
designated the routing and/or destination as revised 
by the new ticket. Any difference between the fare and 
charges so applicable and the fare and charges applic- 
dle to the original ticket issued to the passenger will 
ve collected from, or refunded to the pa-senger, as the 
case may be. 


I find that it is clear that when the decea Stratton, 
obtained his ticket in Vancouver he made a separ.ce contract 
of carriage, treating the trip to Calgary and return as a sep- 
arate trip and distinct from both the original contract of 
international carriage and from any contract which may have 
been made in Seattle. He purchased a separate ticket for 
the Calgary trip in Vancouver (ex. 6). He did not have 
endorsed on the original ticket a rerouting as was required 
under Walker’s Tariff (Section 8 (B) (1)), nor is there any 
evidence that he treated that trip as a rerouting. He paid 
the full price for the return ticket to Calgary and there is no 
evidence that any adjustment of fares was asked for or made 
at that time in respect of the unused portion of the ticket— 
Victoria to Vancouver and return. In this conection particu- 
lar note should be taken of the provisions of Section 8 (D) . 
(2). 

Certainly the evidence as to the purchase of the ticxet at 
Vancouver makes it clear that the deviation to Calgary was 
not “regarded” by the parties as part of a “‘single operation”. 

In view of the conclusion I have reached, in spite of the 
very strong and complete argument presented by counsel for 
the appellant, it is not necessary to decide whether what was 
done at Seattle with reference to the journey to Calgary 
constituted a contract. However, as my brothers have dealt 
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with the matter, I think that I siiould say that, in my opinion, 
the provisions of Section 12 (A) of Walker's Tariff are con- 
clusive against the appellant's submission. It would appear 
to me that the arrangement made through Hatch, the agent 
for the Airlines in Seattle, was a mere reservation, and, 
-tentative as it was, because of the provisions of that section, 
did not constitute a contract. Section 12 (A) reads as fol- 
lows: 
12, Resensations 
(A) Tentatiwe Until Ticket Purchased 

(1) Applicable via CPA, ©, TCA. A reservation shall he 
tentative only, and shall not be valid, unless and until 
the passenger has purchased a ticket o: exchange order 
covering transportation between the points between 
which space is reserved. 

(2) Applicable via all carriers except CPA, ©, TCA. A 
reservation shall be tentative only and shall not be 
valid until the passeneer has secured 4 confirmed 
ticket or exchanye order indicating his confirmed re- 
served space thercon. 

On the question as to whether or not the action may be 
maintained against the executors and the administratcix of 
the two pilots, it is my opinion that the action does not come 
within the provisions of the Familics’ Compensation Act: 
See Cairney v. MacQuecn, 3 D.L.R. (2d) at p. 488, 74 C.R.T.C. 
at p. 39, [1956] S.C.R. at p. 563 per Keliock, J. In iny view 
s. 61 of the Families’ Compensation Act, 1958, ¢. 16, is not 
retrospective: Bell ei al. v. Montreal Trust Co. (1956), 6 
D.L.R. (2d) 589. i 

In the result, the appea! of the appellant, Trans-Canada Air 
Lines, should be dismissed and the appeal of the appeliantst 
Vivian Phyllis Clarke and the Canada Trust Company, being 
the executors of the estate of the pilot, Alan Jack Clarke 
and Nora Marshall, the administratrix of the estate of the 
pilot, John Charles Terrence Koon, allowed. 

TysoE, J.A.:—I respectfully agree with the reasons foi 
judyment of my brother Sheppard. T propese, however, to 
ndd some observations of my own. 

I think it is quite clear from the provisions of Article 1 
of the Warsaw Convention that there is no international 
carriage: unless the passenger lias enterod into a contract of 
carriage which, by its terms, contemplates a place of depar- 
ture situated within the territory of one High) Conteacting 
Party anda place of destination situated within the territory 
of another High Contracting Party, or a contract of carriage 
which, by its terms, contemplates a place of departure and a 
place of destination within the territory of a single High 
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Contracting Party and an agreed stopping place within a ter- 
yitory subject to the sovereignty, suzerainty, mandate or 
authority of another Power, but that other Power necd not 
be a party to the Convention. ‘Therefore, as was said) by 
Greene, L.J., in Grein v. Imperial Atricays Ltd., [19936] 2 All 
E.R. 1258 at p. 1280, the contract is the primary matter to be 
regarded and is the unit to which attention is to be paid in 
considering whether the carriage to be performed under it 
‘ in international or not. Accordingly, we oust delermine 
whether the deceased Stratton was being: carries! ander such 
a contract at the time of his «death. 
Ae That there was international carriage while Stratton was 
being transported under the contract made in Los Angeles 
8 for the circle trip back to Los Angeles with an agreed stop- 
ping place at Vancouver cannot be doubted. The question is 
whether the transportation from Vancouver to Calgary was 
international carriage. 

My view is that the rerouting under the original circle trip 
was limited to the journey from Seattle to Vancouver and 
to a change of carrier between S2zattle and Vancouver. The 
destination designated on the ticket which was endorsed from 
T.C.A. to United Air Lines was Vancouver. That destina- 
tion was not changed. No ticket for transportation from 
Vancov ver to Calgary was issued at Seattle. What Hatch 
did wa: to reroute Stratton from Seattle to Vancouver and 
to reserve for Stratton a seat on Flight 8 and put Stratton 
on the waiting list for Flight 810 from Vancouver to Cal- 

ps gary. The making of the contract for one or other of those 
flights was left over until Stratton reached Vancouver. In 
eo my view there was no legal! obligation on Stratton to pay the 
fare from Vancouver io Calgary and to purchase a ticket 
for either Flight 8 or Flight 810 at Vancouver as a result of 
what transpired between him and Hatch at Seattle. Stratton 
was free to purchase a ticket and to make the flight to Calgary 
on Flight 8 or Flight 810 or not to do so. 

Much stv: was placed by appellant’s counsel on the fact 
that, when Hatch reserved a seat on Flight 8 and placed 
Stratton on the waiting list Jor Flight 810, he did what was 
uf required to make it unnecessary for Stratton to reconfirm 

] either reservation some specified number of hours before the 
3 scheduled flight.departure time. I am unable to see that what 
: ; Hatch did in this respect had the effect of creating at Seattle 
: a contract of carriage from there to Caigary or from Vaun- 
couver to Calgary. Section 12 (A) of Walker’s Tariff is as 

foliows: 


ois 


oe 
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STRATTON V. T.C.A. (Tysoe, J.A.) 755 


(A) Tentative Until Ticket Purchased. 

(i) Applicable via CPA, @, TCA. A reservation shall be 
tentative only, and shall not be valid, unless and until 
the passenger has purchased a ticket or exchange order 
covering transportation between the points between which 
space is reserved. 

(2) Applicable via all carriers except CPA, ©, TCA. A reser- 
vation shall be tentative only and shall not be valid until 
the passenger has secured a confirmed ticket or exchange 
order indicating his confirmed reserved space thcreon. 

In my view this shows that the making of a reservation 
does not create a contract of carriage. A reservation is not 
valid unless and until the passenger has purchased a tickcl 
or cxchange order. Section 13 (B) of Walker’s Tariff pro- 
vides that the carrier will cancel a reservation unless the 
passenger communicates with a reservations or ticket office 
of the carrier for reconfirm. tion of the reservation at a 
specified number of hours before the scheduled departure 
time. The only effect of what Hatch did was to keep the 
reservation in effect without it being reconfirmed. It re- 
mained a mere reservation—not valid unless and until Strat- 
ton purchased a ticket or exchange order covering trans- 
portation. 

The appellant's contention that a contract of carriage from 
Seattle to Calgary was entered into at Seattle must be re- 
jected. The transportation from Seattle to Vancouver by 
United Airlines was carried out under and as part of the 
contract made in Los Angeles and not under a new con- 
tract made at Seattle. At Seattle there was no more than 
a rerouting from Seattle to Vancouver under the contract 
made at Los Angeles. In my respectful opinion it cannot 
be said that, when travelling from Vancouver to Calgary, 
Stratton was being carried under the Los Angelgs contract, 
or under a contract made in Seattle. My view is that he 
was being carried under a separate and distinct contract made 
at Vancouver for a domestic flight to Calgary. 

As to the argument of appellant’s counsel based on the 
word “regarded” in Section 3 of Article 1 of the Warsaw 
Convention, This section has application ta the case of a 
carvinge to be performed by several successive air corviers. 
Such a carringe is deemed to be one undivided carriage if 
it has been rewarded by the parties as a single operation, 
whether or not it had been agreed upon under the form of 
a single contract or of a serics of contracts. Whether or not 
a carriagce has been regarded as a single operation is ja ques- 
lion of facet. 

The carriage covered by the contract entered into at Los 
Augel:s did not include a Vancouver to Calgary trip. Jn 
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Los Angeles that trip was not thonght of by Stratton or by 
uny of the successive carriers. It is impossible to say that 
at the time the original contract was entered into at Los 
Angeles the parties regarded the circle trip then contem- 
plated and the Vancouver-Calyary trip as a single opera- 
tion. Then what of the situation at Seattle and Vanconver? 
1 cannot find any evidence, direct or from which a proper 
inference can be drawn, that the parties regarded the car- 
riage from Seattle to Vancouver and from Vancouver to 
Calwary as a single operation. 
1 would therefore dismiss the appeal. 
Appeal dismissed, 


JONCAS et al. v. PENNOCK 


Alberta Supreme Court, Appellate Division*®, Smith, CJA. 
Macdonald, J.A., Cairns, J., and Kane, J.A. November &, 1961. 


Solicitors I} A — Duty of solicitor acting for client in transactions 
wherein solicitor financially interested -— Onus upon solicitor to show 
that negotiations honestly conducted and fair and just to chent — Court 
setting aside transfers of land from client to solicitor on grounds of 
concealed fraud on part of latter. 


Whon a solicitor acts for a client in a transaction in which he him- 
self is financially interested and takes a benefit the transaction cannot 
be supported unless the solicitor establishes that the negotiations with 
his client were honestly conducted, that the client was fully ae- 
quainted with the facts and properly advised thercon, and thut the 
transaction was fair and just and in no way disadvantageous to the 
client. In the instant case transfers of land from a client to his 
solicitor were set aside on the groands of concealed fraud on the part 
of the latter and such being the grounds the Statute of Limitations, 
N.S.A. 1955, c. 177, eannot protect the solicitor. 

{O'Connor v. Rentier, [1925] 1 D.L.R. 398, £1925] 1 WoWR., 38; 
Bigns et al, v. London Loan & Savings Co., London Loan & Savings 
Co. v. Prickenden, [1933] 3 D.L.R. 151, (1933) S.C.R. 257; affd [19384] 3 
Y.L.R. 465, 11934] 2 W.W.R. 545; Demerara Baurite Co. ve Hubbard, 
{1923} A.C. 673; Bulli Coal Mining Co. v. Osborne, [1899] A.C. 351; 
Kitchen v. Royal Air Force Ass'n, [1958] 2 AN E.R, 241, apld) 


APPEAL from a accision of Milvain, J., infra, setting aside 
transfer of land from a client to his solicitor. Affirmed. 

The judgment appealed from was as follows: 

MILVAIN, J.:—The plaintiff brings this action as adminis- 
tratrix of the estate of H. Omer Houle, and is his daughter. 

*\Ir. Justice Johnson, the Sth member of the Court, became ill he- 

fore hearing of the case was concluded, and did not participate in the 
judgment. 
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Th 


Mr. Riese (Federal Republic of Germany) stated that he was in 
agreenent with Belgiun in rege.:d to the deletion of Article V. However, his 
proposal was independent of the fact of whether a separate convention or 
protocol was being proposed, since this was a question of principle and not 
of form. He consicered thet, if the carriage was governed by the Hague 
Protocol, the servants and agents were already protected end could invoke 
the linits of liability cf that Protocol. Consequently, it wes not necessary 
to stete this. On the other hand, if the carriage was governed by the 
Warsaw Convention, the servants end agents could not have the benefit of 
the limits, since the Warsaw Convention did not provide for this. 

The French Representative had referred to the fect thet certain 
interpreters of the Warsaw Convention considered that this protection of the 
Hague Protocol couid be invoked even in the Warsaw Conventicn, but personally 
he did not think that provision could be made for the possibility of invoking 
the linits of the cerrier wider the original Warsaw Convention end he did 
rot see why such a limitation should be prematurely introduced in the craft 
unger preperation. There could be a Warsaw carrier who carried in his eircram 
@ certain mizber cf passengers under the rules of the Warsaw Convention under 
circunstances where the sexvants and agents could not invoke the linitation 
of their liatility and if in this same aircraft the carrier was carrying sone 
bessengers from another company, there would be the absurd sitvetion in which 
some servants and agents cculd avail themselves of the limits, while others 
could not. He thought thet this would be lamentable. 


i. Anbrosini (Italy) stated that the position of the Itelian 


tion.wes contrary tc thet of the Belgian and German Delegations in regard 
deleticn of Article V, but that he could agree with the subsidiary 
D 


Ke recalled thet the Association of Airline Pilcts and private 

pilots had elweys sought tc have this question of possible liability decided 
by e reascnabdle end definitive text. For this reason, the Assenbly had 
Gecided to refer to the Legal Committee the consideration of this question and 
the Hague Conference had epproved the text which gave to servants end agents 
in general the right to avail themselves of a limitetion cf liability. As to 
the nore general question «nether the Warsaw Convention provided for the 
<=stevion of liebility of the servants or agents, his opinion was that, 
uncer the general legisletive and legal system, servants end agents, as i::2 lo--2 
mius of their employer, would enjoy the same situation as the latter. 

rom the legel point of view, there could not be 2 sysie= whereby the 

srier would be liable with limits and the servants end esents without 

lizits. But since there were Representatives who had a contrary opinion, 
he considered it just and appropriate that at that time there should be 

created a provision according to which the servants and agents could enjoy 
the same right of invoking the Limitation of liability. He considered that 
this would be equivelent tc interpreting the Warsaw Convention in an authentic 
nemmer, so 2s to evoid en; ccubt which there might be concerning the scope of 2° 
ere. t Convesicoe: 7 Tester io SCTE c Bd ReACts. Te tte Ceo tine che tee coe 
Qrdinecton nua iniorors: his Gonvertion avd che Hague} S02 (inere: arene (7. 
Fi COusrete Lia eitow) ne vould oa inclived <o.docide <n: 


a + ome “sayy tee ee 
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Tenty-third Meet 
~ 197 - 


Mr. Feéjidinoules (Greece) ested veo would heve to prove that 
the ectual cairier hed accepted tke special agreecent. The user wuld 
probably have no means of proving that there ves an egreenent betvwem the 
contrecting carrier and the actual carrier. 


Mr. Ge-mevlt (France) requested the rare and simple edoption of 
the text proposed by the Draiting Committee ror, <n so lar as the Anerice 
proposal was corcerne ad, he thougnt thet it could risk makirg still more .. 
difficult the sitvation of the user who would find himself obliged to prove an 
express consent, an u 


The Conferenc jected. the vrovosal nt_the 
4teA Stetes Pe zx 17 to 2. 


- Hr, Golstein (Belgiun) requested that, in the French text, the 
word "renoncenent" be replaced by the yord "renonciation"™ ie) 


re Conterey on the suzzestion of Messrs. Gé-2z Jera 
(So2in — Jufres , Roges (Guateneia) and Gerne Gorneuty (France), ceciced 
thet, in the lest sentence o: Ariicle TIT, the Snerish text should 


» 


lise $18 words "nincin end %5i", tne vers a erectar" ceing in the 


ao wn 
Soveune’. 


Mr, Mekeno (Jepen) pointed out thet the words "according to the 
Warsew Convention, he would not be eble to invoke such limits" would not 
permit the settlenent of the situation of the servants and agents since the 
unenenéed Warsaw Convention did not contenvlete then. 


On the vrovosel of the Presic¢eant, seconéed ov the 
Delepation of tre Unitec Renscoy ibe Converence referred to 
the Draftinn Connigues toe sess : 
of Jaunn. 


Mr. Gerrevit (France) proposed thet, at the end of the text, 
the exorevsion "ne pourrait" be replaced by "ne puisse". The P.2xsident 
Gecided to refer this comment to the Drafting Comittee. 


Mr. F Ex: ‘ards (Australie) stated thet the English text read: 
fhe acted in the scope of his ezplo,;ment", while Article XIV of the Heg 
ae which referred to the sece question, reed: "if he proves that ag 
ected within the scove of his exployrent It sould be prez Zerable not to hav. 
two different drafts. An analoccis qvestion was raised by the use of the 
words "be entitlec to invoke the linits of LieSility" while Article AIV of 
the Hepue Protocol include the worés "avail hisself". 


EXHIBIT S--T.W.A. LOCAL AND JOINT INTERNATIONAL 
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WASHINGTON, 0. C. 


CIVIL AERCNAUTICS BOARD 


CERTIFICATION 


. are copies ¢ jy 

CERTIFY that the annexed viva thue cxoer a U2 
10th Revised Title Page, 25th Revised Page 6’, 1¥th 
Revised Page 7, 14th Revised Page 8, 13th Revised Page 
19, 8th Revised Page 20, 19th Revised Page 21, 20th 
Revised Page 22, 2lst Revised Page 23, 17th Revised 
Page 24, lst Revised Page 24-A, 13th Revised Page 25, 
7th Revised Page 30, 14th Revised Page 31, 13th Revised 
Page 32, 19th Revised Page 33 and 20th Revised Page 
to Local and Joint International Passenger Rules Tariff 
No. R-3, C.A.B. No. 17, issued by Trans World Airlines, 
Inc., which tariff pages were in effect on September 8, 
1974, and are 


IN WITNESS WHEREOF, 2 have herennte tub- 
of ihe Cuil Aeronantics Board to be 
affined this 20th day of January 
CHE thousand vine hundred Grid seieitec sis. 


CIVIL AERONAUTICS BOARD 


Viton Act (4908 © 2423 4) provides in pertinent purt thac"[p] ublications purporting to 
shed by the 1 : eootaetont evidenss of the orton. dectsions, rules, a eee and reports of the Board—in all 
state, territor } Maer! sithout further proof ur authentic acon thereat’; and Section 1103(49 U.S.C, 1503) provides 

suiments and th * sutothe Board shall be preser. cd as public records in the custods of the secretary of the Board, 

“eoneceived a8 Ph 0 eke ef soot what thes purport to bes an all yadicial proceedings”, and that “copies of, and extvacts 
sich records “eo bh T Wels socretary ofthe Boud, under the seal af the Board, shall be receied in evidence with hike effect 

orpginds.” 7 
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BF Pree era C.A.H. No. 17 
$ 5 i (ste Notice on Page 4-A hereof) 


Bi 


10th Revised Title Pape 
Cancels 9th Revised Title Page 


TRANS WORLD AIRLINES, INC. 


LOCAL AND JOINT INTERNATIONAL PASSENGER RULES TARIFF No. R~3 


Containing 
Rules and Regulations 


Governing the Carriage of 
PASSENGERS AND BAGGAGE 


Applicable 
Between Points in the 


UNITED STATES and CANADA 


and ‘ 


AFRICA, ASIA, AUSTRALASIA and EUROPE 


This tariff is applicable only in connection with tariffs making reference 
hereto. 

Rules and regulations provided herein have been filed wi.h, or sutwitted 

to, each country as required by applicable intermationz’ agreements. 


/ smumuoneanraneaanneinsketnnere 


For explanation of Abbreviations and Reference Marks, see Page 6. 


Issued by: EFFECTIVE: 
ISSUED: @ WwW. T. LAGOW, JR. February 21, 1973 
Staff Vice President - Pricing 
January 22, 1973 605 Third Avenue (Original Tariff 
New York, New York 10016 effective October 
i, 1954) 


(Printed in U.S.A.) Correction No. 599 
Departure from Rules 8.5.3, 8.10.1, 11.6 and 11.7 cf Rules 1/52 authorized 
under Special Permission No. 2227 dated August 4, 1954 of the Air Transport 
Board. 


WhLaessyeey 
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ae and chergee ovided bereia have 


 pegulatio country es required C.T.C. (A) Me. 16 C. A.B. Ne. 17 


25th Revined Page 6 
« Wertd Airtiags, fac. 
: ot & Joist javernetions! Passenger Rules Tori! Me, &-3 Cancels 24t' Revieed Puge 6 
toe 
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CXPLANATION OF SYMOLS AND RE7ERENCE MARKS 


gw Denotes addition, " # Denotes change in eording y $ Denotes dollars (See Rule 2-A). 
4 Denotes reduction. which resulte tn reither H Cenotes or 
@ Denotes increase. increarke nor occreane. % Denotes Percentage. 

Denotes cancellation, 


EXPLANATION OF ABBREVIATIONS 


AGP si April TATA . . .International Air ; -Novesber 

ATB. . Canadian Transport Transport Association c October 
Commission (Air Inc. . . .Incorporated .Septenter 
Transport Committee) |] Jan. . . .Jaruary TW: .Trans World 

RUZ. sss August Jun. . . June Airlines, {nc. 

C.A.B. . . Civil Aeronautics Kilo(s), .Kilograr(s) }! U.S.(A). .United States (of 
Board Ib(s). . .Pound(s) Amex ica) 

Can. . . . Canadian Lid.is « shbetted USSR . . -Union of Scviet 

C.T.C. (A). Canadian Transport Mar. « « oMarech Socialist Republics 
Commission (Air Mos. . . Months Yrs... .Years 
Transport Commitiee) | i 

Cy eis Currency ' 

wd/b/a. doing business as 

Dec. . Decenber 

Feb. . February 


AISUBSTITUTION NOTICE 
The carrier named in Co’unn 1, having taken over the tariffs.etc.,of the carrier(s) naned in Colusn 2 by 
Adoption Notice as shown in columns J and 4 16 hereby substituted for the nare of the carrier(s) io 
Column 2, whenever the latter appears 1f this tariff (as amended). 


Coluan 1 Column 2 Coluan 3 Column 4 


Adopting Carrier Adopted Carrier As Per Adoption As Per Adoption 
Notice C.A.B- Notice C.T.C. (A) 


Air Canada Trans-Canada Airlines 
Air-India Air-India International 
Air Kew Zealand Limited Tasman txpire Airways,Limited 
Air West Inc. West Coaet Airlines, Inc. 
mAllegheny Airlines, Inc. Mohawk Airlines, Inc. 
wDelta Airlines, Inc. Northeast Airlines, Inc, 
Frontier Airlines, Inc. Central Airlines, Inc, 
United Airlines, Inc. Capital Airlines, Inc. 


TeOVED: october 1S; 1973 


(Printed in U.8.8.) ae eel CONRECTION MO. 629 
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KO CRAXGE OY THIS PAGE 


The rules, regulations and charges rovided hereia bave 


{ied with or submitted to each country as required enemy 
pees plicable international agreesents. C.T.C.(A) Mo. 16 


ith Revised Page 7 
veene eens £eeere Cancels 10th Revised Page 7 
Local & Joint internetionol Passenger Bules Yeriff Mo. R-3 


RULE 1: DEFINITIONS. 


As used herein: 


Area No, 1 means all of the North and South Anerican Continents and the islands adjacent thereto; Greea- 
land, Bermuda, the best Indies and the islands of the Caribbean Sea, the Hawaiian Islands (including Mid- 
way and Palmyra). 


Area No. 2 means all of Europe (including that part of the Union of the Soviet Socialist Republics in 
Europe) and the islands adjacent thereto; Iceland, the. Azores, all of Africa and the islands adjaceat 
thereto; Ascension Island; that part of Asia lying west of and includizg iran. 


Area No, 3 means all of Asia and the islands adjacent thereto except that portion included in Area Ko.2; 
a Oi the East Indies, Australia, Kew Zealand, and the islands adjacent thereto; the islands of the Pa~ 
cific Ocean except those included in Area Ko, 1. 


Australasia means Australi: , New Caledonia, New Zealand; Kew Bebrides, Fiji, Samoa, Cook Islands, Tabiti 
and the Yslands adjacent thereto. 


Bareace, which is equivalent to luggage, means, such articles, effects and other personal property of a 
passenger as are necessary or appropriate for wear, use, comfort or convenience in connection with hic 
trip. Uniess otherwise specified, it rhall include both checked and unchecked baggage of the passenger. 


| 
Bagesvze Check ‘seans those portions of the ticket which provide for the carriage of passenger's checked | 
Baggrge and which are issued by Carrier as a receipt for passenger's che ked baggage. | 


Baggace Tag means a document issued by Carrier solely for identification of checked baggage, the baggege 
Tatras 


ig portion of which is attached by carrier to a particular article of checked baggage and the 
baggage (claim) tag portion of which is given to the passenger, 


| 
Carriage, which is equivalent to transportation, means carringe of passenger and/or baggage by air, gra- 
tuitously or for hire. | 
Carrier includes the airy carrier issuing the ticket and all air carriers that carry or undertake to ca | 
the passenger and/or his baggage thereunder or perform or undeitake to perform any other services 
related to such air carriage. 


Checked Baggace, which is equivalent to registered lugeag:, means baggage of which the Carrier takes 
Bole custody and for which Carrier has issued a baggage check and baggage (claim) tag(s). 


Circle Trip means travel from one point and return thereto by a continuous, circuitous air route; pro- 
Vided that where no reasonably direct scheduled air service is available between two points, a break in 


A round-the-world trip is a circle trip. 


| 
i 
' 
| 
! 
! 
the circle may be travelled by any other means of transportation without prejudice to the circle trip. | 


Conjunction Ticket means two or more tickets concurrently issued to a passengey and which together const‘ 
Ute & Single contract of carriage. 


Continental U.S.A, means the District of Columbia and all states of the "nited States other than Alaska 


‘and Wawail. SS 


Convention means the Convention for the Unification of Certain Rules relating to International Carriage -: 
y Air, Signed at Warsaw, October 12, 1929, or that Convention as amended by the Hague Protocol, 1955, H 
whichever may be applicable to carriage hereunder. | 
| 

i 


Davs means full calendar days, including Sundays and legal holidays; provided that for the purposes of 
notification the balance of the day upon which notice is dispatched shall not be counted; and that for 
purvoses of determising duration of validity, the bulence of the day upon which the ticket is issued or 
flight commenced shall not be counted. 


Europe means the area comprised of Albania ,Algeria,d:Jorra,Austria ,Azores ,Belgium,Bulgaria Canary Islancs. 
zechoslovakia,Denrark,#iniand,France Germany Gibraltar Greece ,Hungary, Iceland, Ireiand, Italy ,Lichtenstei:, 
Luxembourg ,Madeira,Malte ,Moneco ,Morocco,Netherlands ,Xorway , Poland, Portugal ,Roumania,San Marino,Spain, 
Sweden ,Switzeriand,Tunisia,Turkey in Evrope and Asia,United Kingdom, U.S.S.R. (west of the Ural Mountairs’ 
and Yugoslavia. | 


Exchange Order means a document issued by a carrier or its agents requesting issue of and appropriate pas-| 
Senger ticket and baggage check or provision of services to the person named in’such document, 

Flicht coupon means a portion of the passenger ticket that indicates particular places between which the 
coupon is ¢ for carriage. 


i armel . : _ 
French Gold ancs means iia ce eae of 65} mi)ligrams of gold with a fineness of nine hundred 
te vel Pia eh lie ‘ 


’ 


(Continued on next page) 
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Weds rede T4 
s,reference marks and symbols not explained hereon, see page 6, 
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(Printed is U.8.4.) - ee CORaCTION WO. 6468 


RE 
Exhibit S Annexed to Reply Affidavit of Stanley J. Levy 


rovided ferein Save 
country a@ required C.T.C.(A) No. 16 C.A.8. No. 17 


14th Revised Page 8 


Alrtines, Inc. 
{rose aa neermasione! Passenger Rules Tertt# Ne, R-3 Cancels 13th Revised Page 8 
tool 


. PEFINITICNS (Cont inucd) 


International cerriare means (except when the Convention is applicable) carriage in which,according to 

Te contract Ul CATralpe, the place of departure and any place of landing are situated in more thao one 
state. As used in this definition, the term "state includes all territory subject to the sovereignty, 
guzerainty, mandate,authority or trusteeship thereof. International carriage 2s defined by the Convention 
means any ctrrisce in which, according to the contract of carriage, the place of departure and the place 
of destination, shether or not there be a break in the carriage or a transshipment, are stituated either 
within the territories of two High Contracting Parties to the Convention, or within the territory of a 
single High Contracting Party to the Convention, if there is an agreed stopping place within a territory 
subject to the sovereigaty, suzerainty, mandate or authority of another Poser even though that Poser is 
not ¢ party to the Convention. 


Middle East means the area comprised of Aden,Bahrain,Cyprus Egypt ,Ethiopia, Iran, Iraq Israel Jordan, 
Kucait, Lebanon, Muscat and Oman, Qatar, Saudi Arabia, Sudan (including only Khartoum and points north 
thereof), Syria, Trucial Oman and Yeman. 


Norral Fare means the full fare established for a reguiar or usual service, the application ef which is 
not cepencent upon any limited period of ticket validity or other special circumstances. Unless other~ 
wise specified in the provisions of this tariff, normal fares shall be considered to include the follo- 
wing, al) year one way, round, circle trip and open-jaw trips, first class, economy class, one class 
Standard service Standard service,Tourist/Coach Service and Thrift Class Service fares,on-season and 
off-season fares. 


no {aw trip reans travel which is essentially of a round trip nature but the outward point of departure 
point of arrival and/or outward point of arrival and inward point cf departure of which are 
not the same. 


Passenrer means any person, except members of the crew, carried or to be carried in an aircraft with the 


consent of Carrier. 


Passencer coupon means that portion of the passenger ticket constituting the passenger's written evidence 
of the contract of carriage. 


Passencer ticket means those portions of the ticket issued by the Carrier which provide for the carriage 
of tne passenger. 


Round trip *hich is equivalent to return journey, means (a) travel from one point to another and return 
By the Same air route used outbound whether or not the fares outbound and inbound be the same, or (b) 
trevel from one point to another and return by an air route different from that used outbound, for which 
the same normal, through, one way fare is established. 


Stopover which is equivalent to a break of journey, means & deliberate interruption of a journey by the 


Fassenger, agreed to in advance by carrier, at a point between the place of departure and the place of 
destination. 


Ticket means the "Passenger Ticket and Baggage Check”, including all flight, passenger and other coupons 
therein, issued by Carrier,which provide for the carriage of the passenger and his baggage. 


& Validate means to stamp or write on the passeoger ticket and indicat‘on that the passenger ticket has 
én officially issued by Carrier. 


Ynchecked Bagcage which js ecvivalent to hand luggage, 1s baggage other than checked baggage . 


@"United States of America” cr “The United States” or The U.S.A. each means unless otherwise specified, 
Area comprising the 48 contiguous Federated States; The Federal District of Columbia; Alaska, Hawaii, 
to Rico, The Virgin Islands; American Samoa; The Canal Zone; Guam, Mideay and Wake Islands. 


WULE 2. APPLICABILITY OF TARIFF. 


1 
\> 
(A) Generel. 

| J Tnis tariff shall apply to carriage of passengers and baggage, and to all services incidental 
thereto, performed by TW under local fares, rates and charges and by Tw in conjurccion with 
otmes participating carriers under joint fares, rates and charges contained in variffs which 
make specific reference to this tariff for governing rules, regulations and conditions of 
carriare. 
Where Tw is specifically named in any rule contained herein such rule applies to local carria- 
ge via TW and to carriage via TW in conjunction with otuer participating carriers named in 
such rule, 
Where participating carriers other than TW are specifically named in any rule contained here- 
in such rule ap: ites only to carriige in conjuncticn with Te. 


Except as otherwise provided, charges or monetary amounts shown herein in dollars or cents 
are stated in terms of lawful U.S. Currency. Charges or monetary amounts are also stated in 
terms of lawful Canedian Currency whenever so indicated directly in connection therewith. 


Rules stating any limitation on, or condition relating to, the liability of carriers for per- 
sonal injury or death are not permitted to be included in tariffs filed pursuant to the laws 
of the United States, except to the extent provided in Rule 16(B) (1) with respect to Tariff 
C.A.B, Mo. 17, any such limitation or condition in any rule herein is nov a pr st of Tariff 
C.A.B, No, 17, except to the extent providcd tn Rule 16(B)(1) with respect to Tariff C.A.B. 
No. 17, filed with the Civil Aeronautics Board of the United States. Nothing in this tariff 
modifies or waives any provision of the Convention, 
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RULE 8: LIMITATIONS OF CARRIACE (Continued) 
(C) Carriace of Unaccompanied Children 


(1) General - Except as otherwise provided,children 5 years of age or over but under 12 years 
of age will be accepted for carriage on the lines of TW unaccompanied,at fares provided 
by "le 24 of this tariff, provided: 


(a) Advance arrangements have been made with the carrier. 


a(b) They are accompanied to the airport at the time of departure », parent guardian or 
responsible adult who shall remain with the child until enplaner. s>¢ satisfactory 
evidence is presented that the child will be met at the airport .f opover and/or 
destination by another parent ,guardian or responsible adult upom d«0iuning. 
addition,TWA requests that such evidence must be in writing dupJicx:* of which gust be 
in child’s possession. 


The flight on which space is held is not expected to terminate short of or by-pass the 
destination. 


Upon advance arrangements,and in addition to above provisions, TWA will accept 
children for on-line transportation provided space has been confirmed to destination 
or next point of stopover; and only when through service is provided without change 
of aircraft,unless the parent or responsible adult at point of origin presents 
evidence in writing (duplicate of which must be in the child's possession) that 
arran hai have been made to provide a responsible yuardian at the flight transfer 
point(s). 


(e) alntentionally left blank. 
The carrier will not accept any financial or guardianship responsibilities beyond those 
applicable to an adult passenger. 


(3) ‘The age limit referred to in this rule shall be the age of the child at the date of coa- 
mencement of carriage. Carrier may require satisfactory evidence establishing the child's 
age. 

(4) A child shall be considered unaccompanied if not accompanied by a fare paying passenger at 
least 12 years of age. ! 


RULE 9: BAGGAGE 


(A) Checked Baggage 


(1) Nothing contained ‘a this tariff shall entitle a passenger to have his baggage checked on a 
journey for which Carrier does not offer facilities for checking of baggage. 

(2) Upon delivery to Carrier of the baggage to be checked, Carrier will insert in the ticket tre 
number of pieces and weight of the checked baggage (which act shall constitute the issuance 
of the baggage check); in addition, Carrier shall issue, for identification purposes only,a 
baggage (claim) tag for each piece of baggage so delivered and covered by the baggage check, 
All checked baggage must be properly packed in suitcases or similar containers in order to 
ensure safe carriage with ordinary care in handling. Fragile or perishable articles money, 
jewelry silverware negotiable papers,securities or other valuables,samples or business 
documents will not be accepted as checked baggage. 


(B) Movement of Baggage 
Checked baggage will be carried in the same aircraft as the passenger unless such carriage is 
deemed impracticable by Carrier, in which event Carrier will move the baggage on the next pre-~ 
ceding or subsequent flight on which space is available. 
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HULL Y WAGGAGE (Continued) 
(C) Inspection by Carrier 


Carrier ben the right ut not the oblivation,ty verify in whe presence of the passenger the eon- 
tents of fas bagwape, and an the cane of unalog. panied Bayes Ue open and examine Such baggeaye 
whether or not the passenger aS present. The existence ar toreise of such right shall nowt te 
construed 3% ef ayreenent expresh Gr implied, by Carrier ts Carry such contents a% would othereiae 
be preeduded trom carnvaye. 


Danyt rous Daz ayeable or Unsulteble Bayyaye 


Passenger must not anelude an nis baggage articles which are likely to endanger the aircraft, 
Perkuns or property,which are lake ly to be Oamayed by alr Carriage or which are unsuitebly packed, 
or the carelage of ahich ts forbidden by any applicable lass rey ilations or orders Of any state to 
be flewn froa,inte or over, If, an the opinion of Carrier, the weayght, size or character of 
baggage renders 1t unsuitable for carriage: on the aircraft, Carrier, prior to or at any staye of 
the journey, ray refuse to curry the baggage or any portion there a}. The following articles wili 
be carricd aS baggage only with prior conment of an arrangetent aith Carrier: 


(1) Fireares 
(a) Firegras of any description will not te carried when acempanying the passenger. 


(hb) TWA wi )) accept: farearms (including firearzs for sport purposes) only when suitably 
packayed and when cheeked for carriage in the baxggege or Gther compartment of the air- 
craft not eceessible to the passenger 


(ce) AL the tine of check-in, Firearm(s) will be surrendered ard the passenger will be required 
tu make a wrotten or verbal declaration that the Pirears(s) as surrendered is safe for 
transportation. i 


(d) When fircarms used for sport purposes are carried on the aircraft, entry permits shajl be 
in the possession of the passenger for the country or countries of transit and destina- 
tion. 


bkxception: An authorized person pertorming a duty on board the aircraft,such as a law 
enforcement officer or diplomatic courier way be permitted to retain custody 
of his fircarm and ammunition upon duly identifying himself to carrier’s 
Personne) at the time of check-in. 


Explosives aunitions ,corrusives and articles which are easily ignited: 


Exception | for TW AVN BN and PAA: Ammunition may be carried up te 50 Ibs. net weight per 
harkege Conpartment,and must be securely packed in strong outside containers plainly marked 
“Small Aras Ammunition - Handle Carefully Kach package shall also contain the following 
statement signed by the passenger: “This is to certify that the contents of this package ure 
properly described by name and are in proper condition for transportation according to the 
reyulations prescribed by the Interstate Commerce Commission and the Civil Aeronautics Board 
of the U.S.A. Such articles will not be carricd in the cabin of the aircraft. 


Exception 2: AF will accept hunting-type safety cartridges up to 100 per passenger ,on condi-~ 

Ton that they be packed in a box constructed of wood of minimum thickness of 10 millimeters, 
and to the extent that thetr transportation is permitted by the countries of transit and 
destination. 


Exception 3: All or IAC will not accept for transporta.ion,as baggage or otherwise,any ex- 
plosives aunitions,corrosives: and articles easily ignited 


Liguids: 

Exception: ALI ,BN ,DL,IAC,NA and TW will not accept for tramsportation,as baggage or otherwise 
any aaron such Carriers shail not be liable for any loss-of or damaye to liquids,or for 
damage to other property occasioned thereby,in the event such liquids are packed in baggage or 
are otherwine transported without the knowledge of the Carrier. 


(4) Live animals,including birds and reptiled,other than pets and “Seeing Eye” dogs: 
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RULE 9. BAGGAGE (Continue?) Cancels 16th Revised Pape 21 


(D) Dangerous ,Damageable or Unsuitable Bargare - (Concluded) 


(5) Pets: 
(a) Acceptability 


(1) Pets, including dogs,cats and household birds,when properly crated and acconpanied by 
valid health and rabies vaccination certificates,entry permits and other documents 
required by countries of entry or transit will be accepted for carriage 
subject to requirements of Carrier. 

(2) Carricr will accept one pet (cat,dog or household bird), shen accompanied by a 
passenyer,for carriage: 

(aa) In the cargo compartment of the aircraft;per container must be made out of etal, 
wood or polyethylene. 
(bb) In the first ¢). ss cabin of any flight,subject to the following additional 
conditions: 
(4) *he pet,other than "Seeing Eye” dogs traincd to lead the blind must be 
con{tned (° a single container and only one container per passenyer 111 
be carr ‘5 
(ii) such container cannot exceed 21 inches in lenzth,16 inches in width by 8 | 
inches in height; 
(441) the container must be stcred at the accompanying passenger’s fect, but shall, 
not be stored at the feet of a passenger seated in the first row of the cabin. 
(iv) not more than one such container will be carried at 


(3) Advanee arrangements will be required. 
WO, CANCELLED rer Ohi pxccoef_ 
errecve “7-3 / ZS. 


, - 
Exception: AA will accept one or more pets TOmMpahic ¥ a passenger for 
Carriage in the cabin of any flight subject to the above conditions and subject to 


advance arrangements being made,and subject to the following additional conditions: 


(1) one or more pets (domestic cats,dogs or houshold birds) must be contined to a 
single container,and only one container per compartment will be carricd at the 
Sime time in sny single aircraft; ' 


(2) such container caanot exceed 13 inches in width,by 23 inches in lengzth,by 9 inches 
in height and must be stored under the seat directly in front of the passenger 
accompanying such pet; 

(2) the pet(s) must remain in the container while in the aircraft cabin. 


(b) Storage Charges: A storage charge of $2.00 U.S. Dollers ($2.00 Canadian Dollars) will be 
made fe Carrier for each day,or fraction thereof,during which the pet remains uncalled 
for,such charges to commence to accrue Six hours after arrival at the destination. 

(G) Photoflash bulbs,when appropriately marked and contained in the original package of the 
manufacturer. - 
(E) Free Bagyace allowance for Passengers Other than Children: 


—-an 
(1) First Class Fares. (Not applicable for transportation wholly between Guam Island and points 
in the U.S.A.). The free baggage allowance,including checked and unchecked bagyace of each 


passenger paying the adult First Class fare,except as otherwise provided,will be JO kilograms 
(66 seit, 

(2) Economy Fares. (Not applicable for transportation wholly between Guam Island and points in 
the U.5.A.). The free baggare allowance,including checked and unchecked bagyage,of each 
passenger paying the adult Econory fare will be 20 kilograms (44 pounds). 

Exception 1: The free baggare allowance, including checked and unchecked baggage, 01 each 
passenger paying the adult emigrant Economy fare will be 30 kilograms (66 pounds; trom 
points in Europe or Egypt,U.A.R. to points in Canada. 


(3) Comoined Class Fares. 


(a) For through journeys where the passenger travels partly on First Class serviccs,and partly 
on Econony scrvices,the tree baggage allowance for each portion of the trip shall be that 
applicable to the class of service for which the fare 18 paid. 


(b) When a passenger who has paid the First Class fare travels on Economy service, the free 
baggage allowance will be that applicable to the First Class Service. 
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RULE 9: BAGGAGE (Continued) 
(E) Frec Baggage Allowance for Passergers Other than Children - (Continued) 


(4) te Bacgayve Allowance (Applicable only to travel wiully between Guam Island and points in the 
ay ee is 
Via RW,AL,AA,BN,CO,DL,EA,FL,NA,NY,NC,NW,TT,TW,UA ard bA: 
(a) One piece of baggage of which the sum of the greatest outsi.’y length,plus the greatest 
outside height,plus the greatest outside width does not exceed 62 inches,and 
(b) One additional piece of baggage of which the sun of the greatest length,plus the greatest 
outside height,plus the greatest outside width does not exceed 55 inches,and 


(c) One or more 2 .‘ttional pieces of baggage of which reasured together if more than one piece 
of baggage,the sui of the greatest oulside Jeng.n plus the greatest outside height plus 
the greatest outside width does not excecd 45 inches, provided that such additional 
piece(s) of baggage - 

(1) Via RW,AL,BN,FL,NY,TT,TW and WA may be carried on board the aircrait by the passenger 
only if 1t can he stowed under passenyer’s seat and is retained in the 
passenger's custody. 

(i141) Via AA,CO,DL,EA,NA,NW and UA may be carried on the aircraft by the passenger provided 
it must be stored under a passenger's Seat,or in an approved overhead compartment. 


Exception 1: Ski equipment for AA,BN,NC,Nw,TT,TW; bicycles for AA,NW,TW and gurf- 

boards Tor NW will not be accepted in lieu of the bag provided for in subparagraph 
a) above. 

Exception 2: Vim RW,AL,AA,BN,CO,DL,EA,FL,NA,NY,NC,NW,TT,TW,UA and WA, military 
passe*pers (See Note 1) traveliing for any purpose will be permitted to substitute 

one duffel bag,sea bag or Be4 bay (See Note 2),which exceeds the 62 inches dimension 
Lh ian gh in sub-paragraph (a),in lieu of the bags proviood for in sub-paragrapin 
a) and (bd). 


Mote 1: "Military passengers” means military personnel of the United States Military 
Agencies on active duty status or who have been discharged from active military service 
within seven days of the date of discharge “Military Agencies’ ag used herein means 
the Depzrtmert of the Army, Navy, and Air ‘orce, the Marine Corps and the Coast ,Guard, 
the respective academies of the Army,Navy,Air Force,and Coast Guard,and the National | 
Guard and docs not include the Reserve Officer Training Corps. 


Note 2: “Duffel Bag” means a canvas cylindrical shaped bag,ivlded and fasterwd at 
one end,issucd by the Military Agencies, sea bag” means a canvas cylinévicil shaped 
bag closed at one end by means of draw roges,and “Bed bag” moans 2 suitcase type of 
handbag made of canvas with leather and : etal bindings and fittings and with 
expandable canvaS compartments on the two sides of the bag. 

(5) additional Articles. In addition to the free baggage allowance provided herein, each passenger 
Hay carry,sithout additionz’ charges,the following personal effects for use in emplening 
deplaning or in flight only when retained in the passenger’s custody,except that Item 9) 
below may be carried in the passenger or cargo compartment of the aircra/t. 

(a) lady's handbay or lady's pocketbook,appropriate to normal travelling dress and not uscd as 

a cuntainer for the transoortation o! articles which would otherwise be regarded as bajcaye; 
(b) an overcoat, «rap or blanket; 
(c) an umbrella or walking stick; 

(6) a small camera and/or a pair of binoculars; 

(e) a reasonable amount of reading matter for the flight; | 

° 
4 


% 


({) infant’s food for consumption in flight; 

(g) an infant's carrying basket or bassinet, (See Exception “i below); 

(h) a fully collapsible invalid’s «heel chair for an incapacitated passenger dependent upon 
such wheel chair,subject to the availability of etpace;aud/or braces or other prosthetic 
device for the passenrer’s use, rovided that the passenger 18 dependent upon them, 
Exception 1: AA,AII,BN,DL,EA, AC,NA,SAS,UA an’ WA will not transport an infant’s carry tng 

H Dasket or bassinet in the cas ° unless the size of the basket or bassinet will permit ste 

being secured by scat belt ano a Seat 16 reserved for the infant and child's fare pai¢. 


———————— ee 


Exception 2: When a passenger esents an item of baggage with the request that it be 
Sarried In the cabin of the aircraft and such baggare 16 acceptable for such carriage but 
is so frayile and/or bulky as to requiry the use of a seat(s),such bagrage will be trante 
ported at a rate determined in accordance with Paragraph (H)(1) below for the actual 
weipnt carried but not less than the full one way passencer fare for the cisss of service 
used by the passenger between the points between which such bayeage is transported, In 
no event will more than 75 kilograms (165 pounds) of baggare per seat be carried ander 
this provision. The weight of tbeggage so carricd in a seat will not be included in 
determining the passenger's free allowance and excess weight charges. 

Any other articles, including briefcases,typewriters, heavy cazeras,overnignt bags, personal radios, ladtes 

vanilics ur cosmetic cases, hat boxes and reading matter which cannot resonably be read during the 

flight wall not be carried iree unless the weight thereof is included in the free baggagu aliowance. 
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RULE 9: BAGGAGE (Continued) 
(E) Free Baggage Allowance for Passengers other than Children (Concluded) 
a(6) “Seeing Eye” Dogs. 


(a) A dog trained to lead the biind will be carried free of charge in addition to the normal 
free baggage allowance provided that such a dog accompanies a passenger with impaired 
vision dependent upon it and is properly harnessed and does not occupy a seat. Horever, 
such dogs will not be carried unless proper permits are obtained for entry into the country 
or territory of destination and countrics or territories of transit where such permits are 
required and only if the evidence of possession of such permits are presented prior to 
reservations being made, If any couwsiry or territory on the route prohibits the entry of 
dogs, carriage will be refused. It should be understood also that under certain operating 
conditions such as long non-stop flights or on certain types of aircraft it is impracti- 


cable to carry a dog in the passenger compartzents and under such conditions carriage 11) 
be refused. 


(b) Carrier will not be responsible in the event any such dog is refused entry into or passage 
through any country or territory. The owner assums all risk of injury to cr sickness or 
death of such animal carried under this rule. 


a(7) Accompanied Pets. The weight of accompanied pets, sben accepted, including the containers 


carried, wi not be included in the free baggage allowance of the passenger and the passenger 
will be assessed the applicable excess baggage weight charge. ‘ 


4(8) Rerouting. 


(a) In the case of voluntary rerouting which permits a higher free baggage allosanc the 
higher allowance applics only to the remainder of the journcy from the point of routing. 
No refund is made for the portion of the journey already performed, 


(ob) In the case of voluntary rerouting which makes the passenger liable for additional charges 
because of a lower free allowance, such additional charges will apply only fram the point 
of rerouting. 


(c) In the case of involuntary rerouting, the passenger shall be entitled to the free baggage 
allowance applicable for the class of service originally paid for. This provision applies 
even if the passenger is rerouted frow first class service to tourist class service and is 
entitled to a fare refund. . 


(F) Free Baggage Allowance for Children: 


i 


(1) Children carried without charge, or for whom the fare is 10 per cent (computed in accordance 
with Rule 29 herein) of the normal fare, will be granted no free baggage allowance. 


(2) Children for whom the fare is 50 per cent (computed in accordance with Rule 29 herein) of the 
norma) fare will be granted free baggage allowance on the same basis as a passenger paying the 
normal fare and subject to the same exceptions as set forth in Paragraph (E) above. 


(G) Free Baggace Allowance for Passengers Travelling Together. 
When two or more passengers, travelling as ene party to a comaon destination or point of stopover, 
by the same flight, present themselves and their baggage for travelling at the Same time and place,| 
they shall be permitted a total free baggage allowance equal to the combination of their individual 


free baggage allowances. Baggage weight in excess of the combined free baggage allowance will be 
subject to excess weight charges. 
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RULE 9: BAGGAGE (Cont inned) 


(HN) Excess scicht Charces. (Not applicable for transportation wholly between Guam Island and points 
in the U.S.A.) 


(1) Unless otheraise specified, baggage weighing in excess of the applicable free baggage allow 
ance will be charged for at a rate per kilogram (2.2 pounds) of one per cent (computed in 
accerdance with Rule 249 herein) of the normal one way first class fare in effect on the date 
of issuance of the excess baggage ticket. If different fares are published for jet and pro- 
peller aircraft, the first class jet fare shall be used. 


(2) This rate will be based on the normal first class fare, regardless of the fare paid or class 
of service used by the passenger. 


(3) In applying excess baggage rates, fractions of less than one half kilogram will be charged for 
as the next higher half kilogram and fractions in excess of one half kilogram will be charged 
for as the next higher full kilogram. 


Exception 1 for Skiing Equipment. : 


When bargage of a passenger wcighing in excess of the free baggage allowance includes skiing equip- 
ment, aS hereinafter described, the weight of one set of such skiing equiprent will be deducted 
from the total weight and the applicable charge for two kilograms (4.4 pounds) of excess baggage 
will be assessed in licu of the excess weight charges provided above, for the carriage of skiing 
equipment consisting of one pair of skis, one pair of ski poles and onc pair of boots. If any 
excess weight remains after deduction of the weight of one set of ski equipment, such remaining 
excess weight will be charged in excess weight charges provided in Paragraph (H) above, 


Exception 2 for Golfing Equipment. 


When bagcage of s passenger weighing in excess of the free baggage allowance includes golfing 
equipment, as hereinafter described, the weight of one set of such golfing equipment, but not more 
than 15 kilograms (33 pounds), will be deducted from the total weight and the applicable charge 

for 4 kilograms (8.8 pounds) of excess baggage will be assessed in lieu of the excess weight 
charges provided above, for the carriage of golfing equipnent, consisting of golfing equipment 
contained tn not more than one golf bag and including one pair of golf shoes. If any excess weight 
remains after deduction of the weight of one set cf golfing equipment, such remaining excess weight 
will be charged the excess weight charges provided in Paragraph (H) above. 


m(4) Piece Allowance (Applicable only to travel igi between Guam Island and points in the U.S.A.) 
( 


When the maximum allowance named in paragraph (E 


4)(a) above, applies,the charge for pieces in 
excess of such allowance shall be: 


The charge for each piece of excess or 


oversized baggage will be: 
Where the applicable full coach 


adult one way fare is: In U.S. Dollars 
In U.S. Dollars 


$ 25.00 or Under 
25.01 through $ 50.00 
50.01 through 120.00 
120.01 through 200,00 
Over $200.00 


(Continued on next page) 
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RULE 9: BAGGAGE (Cont tinued) 


(1) Collection of excess Weight Charges, 


At the passenger's option,excess wright charges will be payable either at the point of origin for 
the cntire fourney to final destination, or at the point of origin to the point of Stopover, in 
which event, when carriage is resumed, charges will be pavable from the point of stopover to the 
next peint of stopover or destination, bhen on a journcy for shich a through excess baggage 
tickct has been issued there is an increase in the amount of excess baguage carried, carrier will 


issuc a separate excess baggage ticket for such’ increase and collect charges to destination or a 
stopover point, aS the case may be, 


Excess Value Chargrs 


(1) (a) A passenger may declare a value for baggage in excess of ¢$20.00 (Canadian #$20.00)(250 
French cold francs) or its equivalent per kilogram in the case of checked baggage and 
$400.00(Canadian ¢$400.00)(5000 French gold francs) or its equivalent per passenger in 
the case of unchecked baggage or other property. 


(b) When such declaration is made, a charge for such excess valuc will be assessed by each 


carrier participating in the carriage at the rate of 15 cents for cach $100.00 (Canadian 
$100.00) or fraction thereof. 


(2) This rule shall not entitle the passenger to declare such excess value for baggage in connec- 
tion with carriage over Carrier’s route in relation to which the above rule does not permit 
such declarations, unless the carriage over such route forms a part of through carriage 
including other routes in relation to which such declarations are permitted. 


(K) Valuation Limit of Bayragc. No baggage or other property of any one passenger having a declared 
Value in excess of the amqints shown below will be accepted for carriage by the Carrier: 


Valuation Limit in Canadian 

Carrier(s) In U.S. Currency Currency 

RT Raia i ail aes Sa A wh we a sae ew $ 25,000 

oy ee ag saul Wiig dare allie need, Cap wen ir : * E 7,350 

AF, DL, FA, ELAL, KLM, NA,NW,PAL.SAS he ‘ Pe wid ‘ 5,000 
QEA and SUDAN .. ; 


Yi Me Ue bs eae 4,200 
All other participating carriers. .. Silive fel ct . 2, 300 


(L) Collection of Excess Value Charges: Excess value charges will he payable at the point of origin 
Tor the entire journey to final destination; provided that if at a stopover enroute a passenger 


declares a hicher excess value than that originally declared, additional excess value charges for 
the increased value from such stopover point ‘to final destination will be payable. 


Exception 1 for AF; No increase in excess value may be made after commencement of carriage on the 
nes o . 


Exception 2: Via AA, BN, EA, UA and WA excess value charges will te payable only to the point to 
ahick the 6 


aggace is checked or to the point of transfer to another carrier if such point precedes 
the point to which the baggage is checked. 


(Continued on Page 25) 
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Vranas World Aishiaes, inc. 


Lecot & Joint International Passenger Rules Toriff No. #-3 
ALLE 9: BAGGAGE (Continucd 


(mM) Payment of Baggage Charges 


Carrier will not be obligated to carry baggage until the passenger has paid all applicable charges or 
has complied with Credit arrangesents established by Carrier. 


(Excess berpht_and Value Charges on Bcroulsoes oF Cancellations, when a passenger is rerouted or bis 

Carriage eearelicds ene Sor nieen which Rovern sith respect to the paysent of additional fares or the 

refunding of fares shall likevise govern the gaytent or the refunding of excess weight charges and the 
payment of excess value charges, but no refund of value charges will be wade shen a@ portion of the 
carriage bas oeen completed. 


(0) Checking of Bagyage by Carrier. Except as otherwise provided in this Rule, each Carr‘er, will, upos 

presentation by ‘a fare-paying passenger of a valid ticket covering transportation over the lines of such 

Carrier, or over the lines of such Carrier and one or more otber Carriers, check personal property which 
4% tendercd by the passenger for transportation as baggage, when teadered at the city or airport office 
designated, by the Carricr, and within the tines prescribed by such Carrier but no Carrier will check 
property so tendered to a poant - F 


(1) Beyond the destination, or not on the routing, designated oo such ticket; 
€2) Beyond a point of stopover; 


(3) Beyond a point of transfer to any other Carricr. if the passenger has declared a valuation on his baggage 
in excess of the amounts shown tn Paragraph (J)(1) of this Rule except beteeen points shere through iater 
line service 18 provided without change of aircraft by two or more Carriers, 

(4) Beyond a point beyond whicn reservations have not been confirmed; provided that when, at the time of <e- 
parture from point of origin of any sector of his trip, passenger has requested continuous connecting 


Carriage on the tines of two or more carriers to a point beyond the point to which reservations have been 
confirmed, baggage may be checked to such further point. 


(5) Beyond a point at which the passenger is to transfer to a connecting 
to depart from a different airport than (hat at shich the passenger 19 scheduled to arrive at such poiat; 


EXCEPTION 1: NE and WA will check baggage in such cases provided that the airports are located im the 
wane country. . i 


flight and such flight 1s echeduled 


EXCEPTION 2: Tw will check baggage in such cases provided tbat the airports are located in the same 
country,except not between Midway Airport and O’Hare Airport Chicago,111l. 


(6) etapa pant at which the passenger desires to resuvee posscssioa of such property or any portion 


(7) Beyond a point beyond which all applicable charges have not been paid; 


' 


(P) Delivery of Checked Baggage by Carrier 
(1) Checked baggage will be delivered to the bearer of the baggage check upon payment of i) unpaid suss 
due to Carrier under Carrier's contract of carriage or tariff aod upon return to Carrics of baggage 
(claim) tag(s) issued in connection with such baggage Carrier i under no obligation to ascertain 
that the bearer of the baggage check and baggage (claim) tag 1@ entitled to delivery of the baggage and 
Carrier 18 not liable for any loss, damage or expense arising out of or in connection with his fai/ire 


so to ascertain Except as otherwise provided in Gub-paragraph (3) hereon, delivery will be made at 
the destination shown in the baggage check 


If the provisions of sub-paragraph (1) above, are not complied with by a person claiming the baggage, 
Carrier will delaver the baggage only on condition that such person establishes to Carrier 6 6atis- 
faction bis rights thereto, and if required by Carrier, such person shall furnish adequate security 


to indemnify Carrier for any loss, damage or expense which may be incurred by Carrier as & result of 
such delivery. 


At the request of the bearer of the bagcage check and baggage (claim) tag(s), checked baggage will be 
delivered at the place of departure or an intermediate stopping place upon the sane conditions as 
provided for in sub-paragraph (1) hertof, unless precluded by government regulations, or unless tine 
and circumstances do not permit In dulavering baggage at the place of departure or at an inter- 
mediate stopping place, Carrier shail be under no obligation to refund any charge paid. 


(4) Acceptance of baggage by the bearer of the bagcage check and baggage (claim) tag(s) without written 
complaint at the time of delivery ts presumptive evidence that the baggage bas been delivered ia good 
condition and in accordance wath the contract of carriage. 


RULE 10: SCHEDULES, DELAYS AND CANCELLATIONS OF FLIGETS 


Bn ah A Sk a Ei nh il ante  oe 


(A) Schedules 


Tines shown in timetables or exsewhere are approximate and not guaranteed, and form oo part of the contract 
of carriage Schedules are subject to change without notice and Carrier assumes no responsibility for making | 
connections Carricr will not be responsible for errors or omissions either tn timetables or other represea- | 
tations of schedules No employee, axent or representative of Carrier is authorized to bind Carrier by aay 


etatements or representations as to the dates or times of departure or arrival, or of the operation of any 
flight. 


; Continued on next page’ 
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RULE 13. PASSENGER EXPENSES EN ROUTE (Continued) 


(B) Botel Reservations 


When requested by passengers, Carrier will make application on their behalf for hotel reservations, but the 
availability thereof is not guaranteed, All expenses incurred br Carricr in arranging, or attempting to 
arrange for reservations will be chargeable to passengers. 


{C) Arrangements Made by Carrier 


In making arrangements for hotel or other housing and board accomodations for passengers or for 
excursion trips on the ground or other Similar arranges nts whether or not the cost of such arrange- 
ments is for the account of Carrier, Carrier acts only as agent for the passenger and Carrier is not 
liable for loss, ¢amage or expense of any nature whatsoever incurred by the passenger as a result of 
or in connection with the use by the passenger of such accommoceetion or the denial of the use there- 
of to the passenger by any other person, company or agency. 


RULE 14. TAXES 


Any tax or other charge imposed by government authority and collectable from a passenger will be in addition 
to the published fares and charges, except that transit taxes at connecting points may be absorbed under the 
conditions indicated in Rule 13, paragraph (A), gub-paragraphs (a) and (b), provided also that such transit 
tax is not applicable to such through service. 


RULE 15. ADMINISTRATIVE FORMALITIES 
(A) Compliance with Regulations 


The passenger shall comply with all laws, regulations, orders, demands or travel requirements of 
countries to be flown fros,into or over, and with all rules, regulations and instructions of Carrier. 
Carrier shall not be liable for any aid or information given by any agent or employee of Carrier to any 
passenger in connection eith obtaining necessary documents or complying with such laws, regulations, 
orders, demands, requirements or instructions, whether given orally or in Writing, or otherwise; or for 
the consequences to any passenger resulting from his failure to obtain such documents or to comply with 
such laws, regulations, orders, demands, requirements or instructions. 


(B) Passports and Visas . 


(1) The passenger shall conply with all government travel requirements and present all exit, entry and 
other documents required by the laws, and, unless applicable laws provide otherwise, shal) indrr- 
nify the Carrier for any loss, damage or expense suffered or incurred by such carrier by rease. ul 
such passenger's failure to do so. Carrier is not liable to the passenger for loss or exper. oc 
to the passenger's failure to comply with this provision. Carrier reserves the right to r-1uve 
-carriage to any passencer who has not complied with applicable laws,regulations orders dc“ an 
requirements or whose documents are not complete. 


Subject to applicable laws and regulations,the passenger agrees to pay the applicahie iit Sueneve: 
Carrier,on government order,is required to return a passenger to his point of orsut:. OF eiseuncre 
due to the passenger's inadmissibility into or deportation from a country ,shether of transit or of 
destination. Carrier cay apply to the payment of such fares any funds paid by tle passenger to 
Carrier for unused carriage,or any funds of the passenger in the possession of Carrier The fare 
collected for carriage to the point of refusal or deportation will not be refunded by Carrier. 


(C) Customs Inspection ; 
If required, the passenger must attend inspection of his baggage, checked or unchecked, customs or 
other government officials. Carrier accepts no responsibility toward the passenger, if the latter fails 


to observe this condition. If camage is caused to Carrier because of the passenger's failure to observe 
this condition, tiny passenger shall indemnify Carrier therefor. 


(D) Government Regulation 


Ko eet shall attach to Carrier if Carrier in good faith determines that what it understands to be 
applicable law, government regulation, demand, order or requirement, requires that it refuse and it does 
refuse to carry a passenger. 


RULE 16. LIABILITY OF CARRIERS 
(A) Successive Carriere 


Carriage to be performed under one ticket or under a ticket and any conjunction ticket issued in con- 
nection therewith by several guccessive Carriers ig regarded as a Single operatioa. 


aReissued without change. (Continued on next page) 
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oe 16 LEADILITY OF CARRIERS (Continued) 
(B) [ses and Provisions Applicable. 


1) (2) Applicable only to ®AA, AC, AF, AI, AL, ALT, ANA, ARG, AUS, AVN AZ, BEA, BN ROAC CATHAY CPA 
eR Se EVES. BL ELL FTHIOPIAS, FINNAIR, FLAIR TSL kT xt iM WALTER, vs AONE, 
SWORE ON, PRA PAL, BEAT QhA, RAC, WC SUSAR, SAS. SR, THD TEAL TT, Teyard sta 
Toe Carrier Shall avail itself of the limitation of liability provided in tbe Convention for 
the Unification of Certain Rules Relating to International Carriage by Air signed at Warsaw 
October }2th, 1929, or provided in the said Convention as amended by the Protncol signed at 
The Hague September 28th, 1955. However, in accordance wito Article 22 (1) of said Convea- 
tion, or said Convention as amended by said Protocol, the Carrier agrees that, as to all 
internationa] transportation by the Carrier as defined in the said Convention or said Conve-- 
tion as amended by said Protocol, which, according to tte Contract of Carriage. includes a 
point in the United States of America as a point of origin, point of destination. or agreed 
stopping plzce. 

(i) The limit of liability for each passenger for death, wounding, or other bodily injury 
shall be the sum of U.S. $75,000 (Canadian $75,759.00) inclusive of legal fees and costs 
except that, in case of a claim brought in a State where provision is made for separate 
award of legal fees and costs, the limit sball be the sum of U.S. $58,000 (Canadiao 

$58, 580.00)exclusive of legal fees and costs. 

The Carrier shall not, with respect to any claim arising out of the death, wounding, or 

other bodily injury of a passenger, avai) itself of any defense under Article 20 (1) of 

g2id Convention or said Convention as amended by said Protocol. Nothing herein sball te 

deemed to affect the rights and liabilities of the Carrier with regard to any claim 

brought by. or on bebalf of, or in respect of. any person who bas wilfully caused darage 

which resulted in death, wounding, or other bodily injury of a passenger. 
Except as provided in subparagraph (1) (a) above, carriage hereunder is subject to the rules 
and limitations relating to liability establisbed by the Convention for the Unification of 
Certain Rules Relating to International Carriage by Air, signed at Warsaw, October 12, 1929 
or that Convention as amended by The Hague Protocol, 1955, whichever may be applicable (bere- 
inafter called “the Convention’), unless such carriage is not international carriage as de- 
fine by the Convention. In the international carriage (as defined in the Convention) of 
passengers, the liability of the carrier for each passenger 1s limited to the sum of 125,000 
French gold francs or its equivalent (U. S. equivalent approximately '#$10.000.00)0r 250.6C4 
French gold francs or its equivalent (U. S. equivalent approximately !¢$20,000.00)1f The Hac. 
Pek pote Tgp gow the Convention is applicable. (See Note Page 32). : 

icable to Participating Carriers Except AA, AC, AF, Al, AL, ALT, ANA, ARG, AVA,AYN. 27 
ET a ea 

_ Li, MAL, IEA, MS, NA,NE, Nw, ° A, PAA, PAL, PIA, QEA, RA SA,SAB,SAS, = 

TT, Te, UA,and wa. 7 8 SR TAR Te 
Carrier shall avail itself of the limitation of liability to passengers as provided in the 
Convention (see Rule 1 herein); and, in the international transportation of passengers, tke 
liability of the carrier for personal injury or death of each passenger shall be limited to 
the sum of 125,000 French gold francs or its equivalent (tbe United States equivalent is 
approximately 1¢$10,000. 00)or 250,000 French gold francs or 1ts equivalent (the United States 


equivalent is approximately 1¢$20.000.00if The Hague Protocol Amendment of the Convention is 
applicable. (See Note Page 32). 


Intentionally Left Blank. 


i 


(Continued on next page) 
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RULE 16: LIABILITY OF CARRIERS (Cont inued) j 
(B) Laws and Provisions Applicable (Continued) 

(1) (e) Applicable oniy to EA and WA 


The carrzer sball avail itself of the limitation of liability provided 1” the Convention for 
the Unification of Certain Rules relating to International Carriage by Air Signed at barsav, 
October 12, 1929, or provided in the said Convention as arended by the protocol signed at The 
Hague. September 28, 1955. However, in accordance with Article 22 (1) of said Convention or 
gaid Convention ag amended by said protocol. the carrier acrees that. as to all international 
transportation by .ae carrier as defined in the said Convention, or said Convention as amend- 
ed by said protocol which according to the contract of carriace, includes a point in the 
United States of Anerica as a point of origin, point of destination, or agreed stopping 
place: (1) the linat of liability for each passenger for death, wounding, or other bodily 
injury shall be the sum of U. S. Dollars 75,000 (Canadian Dollars 75. 750.00) inclusive of 
legal fees and costs except that, in case of a Claim brought in a state where provision is | 
made for separate award of legal fees and costs, the limit shall be the sum cf U. S. Dollars | 
$8,000 (Canadian Dollars 58.580.00) exclusive of legal fees and costs (2) the carrier shall 
not, with respect to any claim arising out of the death. sounding, or other budily injury of 
a passenger, avail itself of any defense under Article 20 (1) of said Convention or said Con- 
vention as amended by said protocol. Nothing herein shall be deemed to affect the rights and 
liabilities of the carrier with regard to any claim brought by, on behalf of, or in respect 
of any person who has wilfully caused damage which resulted in death, wounding.or other bod- 
ily injury of a passenger. (See Note Below) 


Note - Rules stating any limitation on, or condition relating to, the liability of carriers for per- 
sonal injury or death are not permitted to be included in tariffs filed pursuant to the laws of 
the United States, except to the extent provided in Rule 16 (B) (1) with respect to Tariff C.A.B. 
No. 17. Insofar as this rule states any such limitation or condition it 1s included herein, 
except to the extent provided in Rule 16 (B) (1) with respect to Tariff C.A.B. Ko. 17, as part of 
the tariff filed with governments other than the United States and not as part of tariff C.A.B. 
No. 17 filed with the Civil Aeronautics Board of the United States. of 


Carrier’s name may be avureviated in the ticket, the full name and its abbreviation being set 
forth in Carrier's tariffs, and Carrier's address shall be the airport of departure showr 
opposite the first abbreviation of Carrier's name in the ticket,and for the purpose of the 
Convention the agreed stopping places (which may be altered by Carrier in case of necessity) 
are those places,except the place of departure and the place of destination,set forth in the 
ticket and any conjunction ticket issued therewith,or shozn in Carrier's timetable as 
scheduled stopping places on the passenger's route. A list giving the fu.l same and abbrevia- 
tion thereof of each Carrier ip this tariff 1s set forth on pages 5 and 6. 

To the extent not in conflict with the provisions of subparzgraphs (1!) and (2) above, all 

earriage hereunder and other services performed by each Carrier are subject to: 

(a) applicable laws (including national laws implementing the Convention or extending the 
rules of the Convention to carriage which is not international carriage as defined in 
the Convention),government regulations, orders and requirements; 

Exception of KLM: Without prejudice to Rule 16(B)(1) all rights and liabilities of KLM 
arising out of, or in connection with the contract of carriage,or in connection with any 
transportation or other services offered or performed pursuant thereto, shall be governed 
by the national law of The Netherlands. 

(b) provisions set forth in the passenger's ticket; i 

(c) applicable tariffs; (Con: inued on next page) 


~~ . 


for explanation of abbreviations anc reference war’ s_useo but not explained on this page, see Page 6. 
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RULE 16: LIABILITY OF CARRIERS (Concluded) 


(B) Laws and Provisions Applicable (Concluded) 
CST (one Tuded) 


(d) except in transportation between a place in the United States and any place outside thereof 
and also between a place in Canada ard any place outside thercof,conditions of carriage, 
regulations and timetables (but not the times of departure and arrival therein specified) of 
Carrier,shich may be inspected at any of its offices anc at airports from which it operates 
regular serviccs. 


(C) Limitation of Liabtlit 
Except as the Convention or other applicable law may otherwise require: 


(1) Carrier is not liable for any death, injury,delay, loss or other damage of whatsoever nature 
hereinafter in this tariff collectively referred to as “darage') to passengers or unchecked 
baggage arising out of or 1n connection with carriage or other services performed by carrier 
incidental thereto,unless such damage is caused by the negligence of Carrier, Assistance 
rendered tou the passenger by Carrier’s employees in loading,unloading,or transshipping baggage 
hall be considered as gratutious service to the passenger. AZ and SAB are not liable for 
damage to such unchecked baggage incurred during,or as a result of such service, irrespective of 
the negligence of carrier’s employees, (See Note, Page 32), 
Carrier 1s not liable for any damage directly and solely arising out of its compliance with any 
laws, government regulations,orders or requirements or from failure of passenger to comply with 
Same,or out of any cause beyond carrier's control. | 
Any liability of carricr 1s limited to '¢$20.00(250 French gold francs,consisting of 65} milli- 
grams of gold with a fineness of nine hundred thousandths) per kilogram in the case of checked | 
bageage and ‘¢$400.U0(5000 French gold francs) per passencer in the case of unchecked baggage or, 
ai.er property,unless 1 higher value !s declared in advance and additional charges are paid i 
pursuant to carrier's regulations, In that event the liability of the carrier shall be limited | 
to such higher declared value. In no case shall the carricr’s liability exceed the actual loss 
suffered by the passenger. All claims are subject to proof of amount of loss, | 
Exception: "This provision is applicable to AF only when carriage on the lines of AF originates 
in the U.S.A. or Canada. In all other cases,any liability to AF 1s limited: (a) in the case of | 
checked baggage,to the actual value of such baggage or 250 gold francs per kilogram, whichever j 
is less; (b) in the case of unchecked baggage, to the actual value of such baggage or $,000 gold| 
francs per passenger, whichever is less. 
(a) In any event liability of Carrier for delay of a passenger shall not exceed 125,000 French 
gold francs, or its equilvalent, 
(b) In any event liability of Carrier for death or injury shall not exceed 125,000 French gold 
francs, or its equilvalent. (See Note, Page 32). 7 
In the event of delivery to the passenger of part but not all of his checked baggage, or in the 
event of damage to part but not all of such baggage, the liability of the Carrier with respect 
to the undelivered or damaged portion shall be reduced proportionately on the basis of weight, 
notwithstanding the value of any part of the baggage or contents. thereof, 
Carrier is not liable for damage to a passenger's baggace caused by property contained in the 
passenger's baggage, Any passenger whose property caused damage to another passenger's bag age 
or to the property of Carrier shall indexnify Carrier for all losses and expenses incurred by 
Carrier as a result thereof. 
Carrier 1s not liable for loss,,damage to,or delay in the delivery of fragile or perishable 
articles,money, jewelry,silverware, negotiable papers,securities or other valuables, business 
documents,or samples which are included in the passenger's checked baggage,whether with or 
without the knowledge of Carrier. . 
Carrier may refuse to accept any articles which do not constitute baggage as such termis defined 
herein, but if delivered to and received by Carrigr,such articles shall be deemed to be within 
the baggage valuation and limit of liability,and shall be subject to the published rates and 
charges of Carrier, 
(a) Liability of Carrier for damages shall be limited to occurrences on its own line,except in 
the case of checked baggage as to which the passenger also has a right of action against 
the first or last carrier, 
(b) A carrier issuing a ticket or checking baggage for carriage over the lines of other does so 
only as agent, (See Note, Page 32). 
Whenever KLM’s and AZ’s liability towards the passenger is limited or excluded under this Rule 
or under applicable laws,the passenger and all other perso s or agencies who are party to the 
contract of Carrier shall hold KLM and AZ free and harmless from any third party claims con- 
cerning passengers or baggage instituted in excess of such limitations or notwithstanding such 
provisions excluding KLM’s and AZ’s liability. 
Carrier shall not be liable in any event for any consequential or special damage arising from 
carriage subject to this tariff{,whether or not Carrier had knowledge that such damages might 
be incurred, 
Any exclusion or limitation of lfabtlity of Carrier under this tariff or the ticket shall apply 
to apents, ServantS,or representatives of the Carrier acting within the scope of their employ- 
ment and also to any person whose aircraft is used by the Carricr and its agents, Servants or 
representatives acting within the scope of their employment. 
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RULE 17: TIME LIMITATIONS ON CLAIMS AND ACTIONS 


(A) No action shall lie in the case of damage to baggage unicss the person entitled to delivery con- 
plains to the carrier forthwith after the discovery of the damage,and,at the latest,withir seven 
days from the date of receipt; and in the case of ¢olay.or loss, complaint must be made » the 
latest within 2] days from the date on which the bagyauc has been placed at his disposal (in the 
case of delay), or should have been piaced at his disposal (in the case of loss). Every complaint 
must be made in writing and dispatched within the time aforesaid. here carriage is not “inter- 
national carriage’ as defined in the Convention, failure to give notice shall not be a bar to suit 
where claimant proves that (1) 1t was not reasonably possible for him to give such notice, or (2) 
that notice sas not given due'to fraud on the part of carrier, or (3) the management of carrier 
had knowledge of damage to passenger's baggage. 


(B) Any right to damages against carrier shall be extinguished unless an action is brought within two 
years reckoned from the date of arrival at the destination, or from the date on «hich the aircraft 
ought to have arrived, or from the date on which the carriage stopped, 


RULE 18: OVERKIDING Law 


Insofar as any provision contained or referred to in the ticket or in this tariff may be contrary to a 
law, government regulation, order or requirement which severally cannot be waived by agreement of the 
parties, such provisions shal] remain applicable and be considered as part of the contract of carriage 
to the extent only that Suc provision is not contrary thereto, The invalidity of any provision shall 
not affect any other part. 


RULE 19: MODIFICATION AND WAIVER 


No agent, Servant or representative of Carrier has authority to alter, modify or waive any provisions 
of the contract of carriage of of this tariff, 


RULE 20: ROUND TRIP FARES 
(A) General : 
(1) When a round trip ticket is purchased prior to commencement of carriage, the fare .wr a round 


trip shall be the round trip fare published in the applicable tariff(s) of Carrier via the 
desired revting and for the class of service used, 


(B) Application to Combined Service, and/or Special Short Limit Validity 


(1) When round trip, first class, economy or short limit fares are applicable between the sane 
points,round trip passengers will be charged the sum of 50% (computed in accordance with Rule 29) 
of the round trip fares applicable to the classes of service used; provided that: 


(a) such fares, which by their terms are not combinable with otber fares, shall ot be used in 
the construction of round trip fares, and \ 


i @ 
(b) the shortest validity period applicable to any such fare used shali apply to’ the entire 
round trip. ; 


#RULE 21: CIRCLE TRIP FARES 


When a circle trip ticket is purchased prior to commencement of carriage, the fare for such circle trip 
shall be the sum of 50 percent (computed in accordance with Rule 29) of the applicable round trip fares 
for the class of service to be used for the respective sections of carriage, constructed from point of 
origin via the desired routing, that produces the lowest fare for the circle trip; provided that: 


(a) fares which by their terms are not combinable with other fares, shall not be used in the construc- 
tion of circle trip fares; and 


(b) if the fare for a circle trip travelled in one class of service constructed as specified above is 
less than the highest direct route round trip fare applicable to the same class of service betseen 
any two points on the circle trip route,such highest direct route round trip fare shall apply; and 


Exception: This provision shall not apply to circle trip fares constructed for carriage completely 
around the world in the same general direction, 


(ec) the fare for a circle trip travelled partly in one class of service and partly in another class of 
service shall be constructed in accordance with the provisions of Rule 5(D)(3),(4) and (5) herein. 


the shortest validity period applicable to any fare used shall apply to the entire circle trip. 


the circle trip fare authorized herein will not apply shen any part of the circle trip is via the 
Services of a Non-Scheduled carrier or on a charter or Military flights ru cares aa ae ain ali 
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§ 221.38 


points must be shown in the place where 
the index of points would have been 
published. The following are some ex- 
amples of such explanations which may 
be modified to explain the particuar 
alphabetical arrangement employed in 
the tariff: 

Iypex or Porvrs or Onicrmv anp Destovarion 


Points of origin are arranged alphabetically 
as headline points throughout the tariff. 
Points of destination are arranged alpha- 
Detically as siceline points under each origin 
point. (See § 221.37(b) (1).) 

hae or 

Points in the United States are srranged 
alphabetically as headline points through- 
out the tariff. Points in Canada are ar- 
ranged alphabetically as sideline points un- 
der each headline point. (See § 221.37(b) 

(8).) . 
or 

Pointe of origin and destination are ar- 
ranged alphabetically throughout the tarig 
(or each section or table of fares (or rates) ). 
(See § 221.37(b) (4).) 

or 

Points of origin and destination are ar- 
ranged alphabeticallr thrcughout the tari 
(or each section or tuble cf fares (or rates) ) 
first by States or provinces, thence by points 
of origin and destination grouped under 
their respective States or provinces. (See 
§ 221.37(b) (4).) 


(ad) When reference to items (or simi- 
lar units) or peges may be omitted from 
index. If an index is published in a 
tariff? containing rates or fares for ac- 
count of two or more carriers, the index 
of points shall show the carrier or car- 
riers serving each point but may omit 
reference to each item (or similar unit) 
or page where each point appears, pro- 
vided that the tariff conforms with 
§ 221.37(b) and that the explanation of 
the alphabetical arrangement of roints 
is shown in the heading of the incex on 
each page thereof in the manner set 
forth in paragraph (c) of this section 


(a) Contents. Except as otherwise 
provided in this part, the rules and reg- 
ulations of each tamnff shall contain: 

(1) Such explanatory statements re- 
garding the fares, rates, rules or other 
Provisions contained in the tariff as may 
be necessary to remove all doubt as to 
their application. 

(2) All of the terms, conditions, or 
other provisions which affect the rates, 
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fares, or charges for air transportation 
named in the tariff. 

(3) All of the rates or charges for 
and the provisions governing terminal 
services and all other services which the 
carrier undertakes or ho!ds out to per- 
form on, for, or in ccnnection with 
air transportation. 

(4) All other provisions and charges 
which in any way increase or decrease 
the amount to be paid on any shipment 
or by any passenger or by any charterer 
or which in any way increase or decrease 
the value of the services rendered to the 
shipment or passenger or charterer, 

(S) The rules and regulations relating 
to the transportation of explosives and 
other dangerous or restricted erticles, 
showing the articles which are not ac- 
ceptable for transnortaticn as well as 
those articles which are acceptable for 
transportation only when specified pack- 
ing, marking, and labeling requirements 
have been met. Such mies and regula- 
tions shall further provide the specified 
packing, marking, and labeling Tequire- 
ments. All such provisions shall be in 
conformity with Part 103 of the Federa! 
Aviation Aegulations (14 CFR Part 103) 
(as amended or revised from time to 
time), including those portions of the 
Interstate Commerce Commission Reg- 
ulations for Transportation of Explosives 
and Other Dangerous Articles which are 
referred to in Part 103 of the Federal 
Aviation Regulations (1+ CFR Part 103) 
The rujes and regulations required by 
this subparagraph are required to be set 
forth only in those tanfs which contain 
rates or charges for the transportation 
of explosives and other dangerous or 
restricted articles or in a ‘ariff issued in 
accordance with § 221.104. : 

(6) For individually ticketed Ppas- 
senger service, the name of each type of 
aircraft used in rendering such service 
by manufacturer model designation and 
& description of the seating conficuratoy 
(or configurations if there are varia- 
tions) of each type of aircraft. Where 
fares are provided for cifferent classes 
or types of passenger service (that is, 
first class, coach, day coach, night coach, 
tourist, economy or whatever other class 
er type of service ts provided under the 
tariff), the tariffs! | specify the type of 
aircraft and the se.'ing configuration 
used on such aircraft for each class or 
type of passenger service. When two or 
more Classes or types of passenger serv- 
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ice are performed in a single aircraft, the 
seating configuration for each type or 
class shall be stated. The description of 
the seating configuration of each typeof 
service on each aircraft shall include the 
following: 

(i) The number of seats abreast. 

(i) The maximum and minimum dis- 
tances in inches from the forward edge 
of a seat to the forward edze of the seat 
directly in fron. thereof (pitch). 

di) The number of lounge seats. 

(iv) The number of lounge sests or 
other seats withheld from sale and avail- 
able for passengers’ temporary use dur- 
ing. flight. If some or all lounge seats 
are available for sale under certain con- 
ditions, such fact and condjtions shall- 
be explicitly stated. n 

(1) Denied boarding compensation. 
For carriers subject to Part 250, denied 
boarding compensation as specified in 
Part 250. 

(8) (Reserved] 

(9) (Feserved] \ 

(10) The charter tariff provisions re- 
quired by Parts 207, 208, 212, 214, and 
295, as applicable. 

(b) Rule numbers. Each rule or reg- 
ulation shall be given a separate designa- 
tion. The same designation snall not be 
assicned to more than one rule in the 
tariff. The rules and regulations shall 
be shown in the tan 1 numerical or 
alphabetical order. A gap between mile 
numbers may be allowed for the addition 
of future rules, for example, the rules 
in an original tariff may be numbered 
Rules Nos. 5, 10, 15, etc. When a rule 
contains more than one paragraph, the 
Paragraphs and subparagraphs shall be 
consecutively lettered or numbered. 

(c) Single subject and caption. Each 
numbered rule shall be confined to a 
single subject ard shall bear a caption 
descriptive of the subject matter therein. 
Such caption shall be shown in distinc- 
tive type. 

(d) Rules of limited applicction. A 
Tule affecting only a particular rate, 
fare, or other provision in the tariff shall 
be specifically referred to in connection 
with such rate, fare, or other provision, 
and such rule shal! indicate that it ts 
applicable only in connection with such 
rate, fare or other provision. Such rule 
shall not be published in a separate 
eoverning rules tariff. 

(e) Clear, explicit, and definite state- 


ments required. All rules and regula- . 
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tions shall be stated in clear, explicit, 
and definite terms. Ambiguous or in- 
definite terms or language shall not be 
used. Where the rules and regulations 
contain any rates or charges or other 
amounts affecting the charges to be paid 
on any shipment or by any passenger 
or charterer, such rates, charges, or 
amounts shall be stated in United States 
dollars or cents to be applied to a definite 
unit of weight, measurement, time, cur- 
rency, or other de“-ite measure. When 
transportation fares or rates are pub- 
lished in foreign currency under author- 
ity of § 221.51(b), any charges or other 
amounts set forth in rules or regulations 
may be stated in such forelgn currency . 
in addition to the required statement in 
United States currency, provided that 
such charges or otn¢” amounts in foreign 
currency are substautially equivalent in 
value to the respective charges or other 
amounts stated in United States cur- 
rency. Where the carrier holds out to 
perform terminal or other services in 
connection with air transportation, the 
rule covering such services shal. describe 
the exact service, state the rates or 
charges which the carrier will make for 
such service, end set forth in definite 
terms the conditions under which the 
carrier will perform such service. Where 
& rule provides a charge in the nature 
of a penalty, the rule shall state the exact 
conditions under which such charge will 
be imposed. Rules and regulations shall 
not contain indefinite statements to the 
effect that traffic of any nature will be 
“taken only by special arrangements”, or 
that services will be performed or penal- 
ties imposed “‘at carrier's option”, or that 
the carrier “reserves the right” to act 
or to refrain from acting in a specified 
manner, or other provisions of like im- 
port; instead, the rules shall-:state defi- 
nitely what the carrier will or will not 
do under the exact conditions stated in 
the rules. 

(f) Conflicting or duplicating rules 
prohibited. The publication of rules or 


‘ regulations which duplicate or confilct 


with other rules or regulations published 


‘ im the same or any other tariff for ar- 


count of the same carrier or carriers 
and applicable to or in connection with 
the same transportation is hereby pro~ 
hibited. 

(g) Separate rules tariff. If desired, 
the rules and regulations required by 
this section may be published in separate 
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governing tariffs to the extent authorized 
and in the manner required by §§ 221.100 
through 223.104, and 221.107. 
, (a) Personal liability rules. No pro- 
} nsion of the Board's regulations issued 
ander this part or elsewhere shall be 
construed to require on and after March 
2, 1954, the filing of any tariff rules 
» stating any lUmitation on or condition 
{relating to, the carrier’s Lability for 
_ personal injury or death. No subsequent 
reguistion issued by the Board shall be 
-coustrued to supersede or modify this 
‘rule of construction except to the extent 
that such regulation shall do so in ex- 
press terms. 
tL) Carrier’ extension of credit— 
passenger tariffs, property tariffs, joint 
transportation—(1) Passenger tariffs. 


Al air carriers and forelgn air carriers, 


shall set forth in their tarifs governing 
the transportation of persons, including 
passengers’ baggage, their charges, rules, 
regulations, and practices relating to the 
extension of credit for payment of 
charges applicable to such transporta- 
tion services (including services inciden- 
tal thereto). Such tar? provisions for 
extension of credit shall include but are 
not limited to (i) a definite time within 
which a passenger is required to pay the 
earrier for the transportation and other 
services purchased on credit; (il) the 
amount of money, if any, which a pas- 
senger will be required to keep on con- 
tinuous deposit ith the carrier, and the 
rate of interest which the carrier will pay 
the passenger on such deposit; and (iil) 
any charges which the passenger will be 
required to pay the carrier in connection 
with the extension of credit, including 
but not limited to charges for credit in- 
vestigations, interest or other charges 
for the extension of credit, or penalties 
for late payments. Nothing in this rule 
is intended to preclude the filing of a 
manual embodying the minor detalls of 
the Universal Air Travel Plan (UATP).° 
However, the rules governing the pay- 
ment of interest on UATP deposits made 
by a subscriber (passenger) with a car- 
rier shall be set forth in a tralff document 


*For @ discussion of the contents of a 
UATP manual, see the Board's opinions in 
Universal Alr Travel Plan, 12 CARB 601, 604 
(1951) and Passenger Credit Plans investi- 
gation, Order E-19197, Jan. 16, 1963. 
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rather than In a manual filed with the 
Board. Also, when references to a man- 
ual are set forth in the tariZ, the eppro- 
priate part of the manual shall be made 
available for public inspecon as 1s pres- 
ently provided for tarif publications by 
Subpart N of this Part 221. 

(2) Property tariffs. All direct and 
indirect alr carriers and foreign air car- 
riers shall state in their tariffs govern- 
ir, transportation of property their rules, 
regulations anu practices relating to the 
billing of shippers (including the billing 
of indirect air carriers by direct a'r car- 
riers) for transportation services ren- 
dered, and the payment of rendered bills 
by shippers for such services. Such 
statements, applicable to all shippers or 
any class of shippers, shall include the 
bling intervals, the period covered by 
each billing, the time within which the 
bills are payable, and any charges for late 
payment. 

(3) Credit on joint transportation, 
Notwithstanding § 221.10(a), a tariff is- 
sued by 8 carrier may include provisions 
under which the issuing carrier offers to 
extend credit for rates, fares or charges 
to be collected by the {issuing carrier and 
which are applicable to through trans- 
portation performed by the issuing car- 
rier in conjunction with connecting 
carriers regardless of whether such 
transportation ts subject to a through 
joint fare or rate or o combination of 
separately established fares or rates of 
the respective carriers. Similariy, a 
tariff Issued by an agent may include 
provisions for account of an individual 
participating carrier under which such 
carrier offers to ex<-ad credit for rates, 
fares, or charges to ce collected by such 
carrier and which are anplicable to 
through transportation p<.jormed by 
such carrier in conjunction with con- 
necting carriers regardiess of whether 
such transportation is subject to a 
through joint fare or rate or a combina- 
tion of separately established fares or 
rates of the resvective carriers. 

qj) Wotice O} limitation oF Tiaouuiy JOT 
death or injury under the Warsaw Con- 
vention. Notwithstanding ‘ae ‘ provi- 
sions of paragraph (h) of this section, 
each alr carrier and foreign alr carrier 


. shall publish in its tariffs a provision 
' stating whether it avails itself of the 


limitation on Liability to passengers as 


A 
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provided in Article 22(1)*of the Warsaw | 
Convention or whether it has elected to [ 
agree to a higher limit of liability by al 
tari? provision. Unless the carrier elects 
to assume unlimited Liability, its tariffs . 
shall cortain a statement as to the ap- | 
plicability and eTect of the Warsaw Con- . 
yention, incitcing tho amount of the 
ligbility limit in doligrs. Where appl: | 
cable, @ Statement aavising passengers 
of the amount of any higher limit of 
liability assumed by the carrier shall be 
adam 4 
* «e) Incitzcual carrier provisions gor- 
erning joint rctes or fares. Provisions 
governing joint rates or fares may be 
published for 2ccount of an individual 
carrier partcipating in such joint rates 
or fares provided that the tarif clearly 
indicates how such indivic.al carrvier’s 
provisions apply to the th-ough trans- 
portation ov the applicable joint routes 
comprised of such carrier and cther car- 
riers who elther do not maintain such 
provisions or who maintain different pro- 
visions on the same subject matter. 
(Secs. 102, 416, 72, Stat. 240, 771, Seca. 3, 4, 80 
Stat. $83, 81 Stat. 64; 49 U.S.C. 1302, 1336, & 
U.S.0. 652, 653) [ER-439, 30 PR. 9439, July 
29, 1965, as axrended by ER-451, 31 FB. 2425, 
Feb. 8, 1966; ER-S04, 32 FR. 11938, Aug. 18, 
1967; ER-619, 35 FR 7298, May 9, 1970; ER~ 
79S, 38 FR 9222, Apr. 12, 1973) 


§ 221.39 Classification ratings or excep- 
tions to governing classification 
ratings. 

(a) Clessification ratings. Each tariff 
containing class rates shall list all art: .les 
or commodities accepted for transporta- 
tion together with their applicable rat- 
ings in the folowing manner: 

(1) The articles or commodities on 
which the ratings apply shall be de 
scribed and listed in an orderly manner, 
and opposite e2ch article or commodity 
there shall be shown the class rating 
applicable to the respective article or 
commodity. 

(2) The articles or comm -dities shall 
be Usted alphabetically in one sequence 
throurhout the section of class ratings 
to the greatest extent that is practicable. 
A group of articles or commodities may 
be published under a generic commodity 
heading provided that the generic head- 
ing appears in its proper alphabetical 
Sequence in the section of class ratings 
and that the articles or commodities 


. 


214 


Exhibit T Annexed to Reply Affidavit of Stanley J. 


§ 221.39 


in such group are listed alphabetically 
and indented uader such generic 
heading. 

(3) The class ratings ass‘gned to the 
articles or commodities shall be num- 
bered classes corresponding identically 
to the numbered classes for which class 
rates are provided. (See § 221.73(c) de- 
scribing rates on numbered classes.) 

(4) Each commodity description and 
its applicable class rating shall be pub- 
Ushed in a separate, numbered item. 
The items shall be shown in numerical 
order in sequence with other item num- 
bers as may be used tn the tariff. 

(5) An item shall not state that the 
rating on any article or commodity will 
be that applying on another article or 
commodity, for example, an Item shall 
not provide that “paper wrappe.s” will 
take “wrapping paver’ ratings. (If “pa- 
per wrappers” are to take the same rat- 
ing as “wrapping paper’, such rating 
shall be shown in the item Usting “paper 
wrappers”’.) 

(6) The publication of class ratings 
which duplicate or conflict with other 
class raungs is hereby prohibited. Also, 
class ratings shall not take precedence 

ver other class ratings (except as pro- 
vided in paragraph (c) of this section). 

(7) The following format is suggested 
for the publication of classification rat- 
ings in the tariff containing the class 
rates, but may be adjusted to conform 
with the format or context of a particu- 
lar tariff: 


CLasspicalion Ratios 


AppUcable only {in connection with class rates 
Bection———) 


Item No, | Article or commodity 


(b) Classification ratings in governing 
tariff. The classification of articles re- 
quired by paragraph (a) of this section 
may be omitted from the rate tariff pro- 
vided that it 1s published in its entirety 
in a separate classification tariff in ac- 
cordance with §§ 221.100, 221.101, and 
221.105. 

(c) Exception: to governing classifica- 
tion ratings. When the lessification 
ratings are published in a separate classi- 
fication tariff as provided under para- 
graph (b) of this section and i{ ts found 


Class 
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Chapter |—Federal Aviation Administration 


(1) Is responsible for operational con- 


trol; and 

(2) Shall list each person authorized 
by it to exercise operational contral in 
its operator’s manual. 

(b) The pilot in command end the di- 
rector of operations are jointly res>-csl- 
ble for the initiation, continus-ion, 
diversion, and termination of a fight in 

‘ empliance with this chapter and the 
operations specifications. The director 
of operations may delegate the functions 
for the initiation, continuation, diver- 

‘ gon, and termination of a fisht but he 
woay not delegate the responsibility for 
those functions. ‘. 

(c) The director of operations is re 
sponsible for canceling, diverting, or de- 
eying a filght if in his opinion or the 
opinion of the plot ‘np command the 
figbt cannot operate or continue to op~ 
erate safely as planned or released. The 
clrector of operations i: responsible for 
assuring that each f2>i<% fs monitored 
with respect to at least De following: 

(1) Devarture of th: 7‘ght from the 
place of origin and arriv. +1 the place of 
destination, including in!<-mediate stops 
aad any diversions thers/-om. 

(2) Maintenance and mechanical de- 
lays encountered at places of origin and 
cestination : ad intermediate stops. 

(3) Any known conwtions that may 
adversely affect the ealety of Sizht, 

(d)} Each pilot in command of an air- 
craft is, during flight time, in command 
of the aircraft and crew and is responsi- 

- ble for the safety of the passengers, crew- 
members, cargo, and alrcreaft. The pilot 
1) command has full control and autt.or- 
ly in the operation of the elrcraft, with. 

st Umitation, over other crewmembers 
and their duties during filght time, 
Whether or not he holds valid certificates 
authorizing him to perform the duties 
of those crewmembers. 

(e) Eacu pilot in command of an alr- 
Ceft is responsible for the preflight 
Dianning and the operation of the filght 
compliance with this chapter and the 
Operations specifications. 

(1) No pilot may operate an aircraft 
a careless or reckless manner, 60 as to 
ecdanger life or property. 


$121.538 Aircraft accurity. 


(a) For purposes of this section, “‘cer- 
Uficate holder” means angir carrier as 
efined in §121.1(a) (1) or (2) and a 
Smmercial operator encering in intra- 
state common carriage covered by § 121.7. 


§ 121.538 


() Each certificate holder shall, be- 
fore February 6, 1972, adopt and put into 
use a screening system, acceptable to the 
Administrator, that is designed to pre- 
vent or deter ‘he carriage aboard its air- 
craft of any explosive or incendiary de- 
vice or weapon in carryon baggage or on 
or about the persons of passengers, ex- 
cept as provided in § 121.585. Each cer- 
tificate holder shall im oediately adopt 
and put into use its security program 
a in paragraph (c) of this sec- 

on. 

(c) Each certificate holder shall pre- 
pare in writing and submit for approval 
by the Administrator its security pro- 
gram including the screening system 
prescribed by paragraph (b) of this sec- 
tion, end showing the procedures, facill- 
tles, or a corzbination thereof, that it 
uses or intends to use to support that 
program and that are designed to— 

(1) Prevent or deter unauthorized ac- 
cess toits aircraft; 

(2) Assure that baggage is checked in 
by a responsible agent or representative 
of the certificate holc=r: and 

(3) Prevent cargo nd checked bag- 
gage from being loaded aboard its air- 
craft unless handled in eccordance with 
the certificate holder's security proce- 
dures. 

(d) Each certificete solder shall sub- 
mit its security progre. to the Admin- 
{Istrator. Each certifictte holder that ts 
operating before March 9, 1972, shall 
submit its program no later .-han May 8, 
1972. Each certificate holder that obteins 
the issue of its certificate under this part 
after March 8, 1972, shall submit it: pro- 
gram at least 69 days before the cate of 
intended opemtions 

(e). Within <3 days after receipt of 
the program, tas Administrator approves 
the program or notifies the certificate 
holder to modify the program to comply 
with the applicable requirerm:ats of this 
section. The certificate holde> may peti- 
tion the Administrator to reconsider the 
notice to modify. The petition must be 
filed with the Administrator within 30 
days after the certificate holder receives 
the notice. Except in the case of an emer- 
gency requir.cz immediate action in the 
interest of safety, the filing of the peti- 
tion stays the notice pending a decision 
by the Administrator, 

(f) Each certificate holder shall main- 
tain at least one complete copy of its 
approved security program at its prin- 
cipal business office, and shall make it 
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available for inspection upon request of 
the Administrator. 

(g) The Administrator may amend any 
screening system or any security program 
epproved under this section upon his own 
initiative if he determines that safety 
in air transportation and the public inter- 
est require the amendment, or upon ap- 
plication by the certificate holder if the 
Administrator determines ths‘ toe same 
considerations allow the ame dment, 

(1) In the case of an amendment upon 
his own initative, the Administrator notl- 
fies the certificate holder, in writing, of 
the proposed amendment, fixing a rea- 
sonable period (but not less than 7 days) 
within which it may submit written in- 
formation, views, and arguments on the 
amendment. After considering all rele- 
vant material, the Administrator notifies 
the certificate holder of any amendment 
adopted, or rescinds the notice, The 
amendment b~>omes effective not less 
than 30 days ._:er the certificate holder 
receives the notice, unless it petitions the 
Administrator to reconsider the amend- 
ment in which case its effective date is 
stayed by the Administrator. Lf the Ad- 
ministrator fin?s that there is an emer- 
gency requiric:; immediate action with 
respect to safezy in air transportation 
or in air comm «sce, in the case of a com- 
mercial operaicr that makes the proce- 
dure in this paragraph impracticable or 
contrary to the public interest, he may 
issue an amencr.:nt, effective without 
stay, on the date :~« certificate holder re- 
ce:ves notice of ' In such a case, the 
Administrator im orporates the findings, 
and a brief staicment of the reasons for 
it, in the notice of the amended screen- 
ing system or security program to be 
adopted. 

(2) An applicant must file its applica- 
tion for an amendment of a screening 
system or security program with the Ad- 
ministrator at least 15 days before the 
date it proposes for the amendment to 
become effective, unless a shorter period 
is allowed by the Administrator, Within 
30 days after receiving from the Admin- 
istrator s netice of refusal to approve the 
gpplication for amendment, the appl- 
cant may petition the Administrator to 
reconsider the refusal to amend. 

(h) Each certificate holder shall at 
all tlmez: maintain and carry out the 
screening system prescribed by para- 
graph (b) of this section and the security 
program approved under paragraph (c) 
af this section. 


Title 14—Aeronautics and Space 


(i) When a certificate holder receires 
a bomb or air piracy threat considered to 
be against # particular aircraft or flight, 
the certificate holder shall take the fo}. 
lowing actions to determine whether any 
explosive or in -endiary devices, or weap- 
ons are aboe:: toe . rcreft involved: 

(1) Conduct a sxcurity inspection og 
the ground before the next flight of the 
aircraft or, if the aircraft is then in 
flight, immediately efter its next 
Janding. 

(2) If the aircraft is being operated 
on the ground, advise the pilot in com- 
mand to immediately submit the aircraft 
for a security inspection. 

(3) If the aircraft is in fight, advise 
the pilot in command to take the emer- 
gency action he considers necessary un- 
der the circumstances, in accordance 
with § 121.557 or § 121.559, whichever is 
applicable. 

(J) Upon receipt of information that 

an act or suspected act of aircraft 
piracy has been committed, a certificate 
holder shall immediately notify the 
Administrator. 
[Aradt. 121-85, 837 PR. 4605, Mar. 7, 1972, as 
amended by Amdt. 121-3, 37 PR. 524, 
Mar. 11, 1972; Amdt. 121-50, 87 FR. 7151, 
Apr. 11, 1972) 


§ 121.539 Operations notices. 


Each certificate holder shall notify its 
appropriate operations personnel of each 
change in equipment and operating pro- 
cedures, including each known chanée 
in the use of navigation aids, airports 
alr trafic control procedures end regu- 
lations, local ni-port trafic control mes, 
and known hazirds to filght, including 
Scing and other potentially hazardous 
meteorological conditions and irregu- 
larities in ground and navigation {s- 
cilities. 


§ 121.541 Operations schedules: dome 


tic and fisg air carriers. 


In establishing filght operations sche¢- 
ules, each domestic and fieg elr carrie’ 
shall allow enough time for the prope’ 
servicing of aircraft at intermedia 
stops, and chal) consider the prevailing 
winds en route and the cruising epeed 
the type of aircraft sed. This cruisos 
speed may not be more than that reswl- 
ing from the specified cruising output © 
the engines. 


§ 121.543 Flight crewmembers al ©F 
trols. 


Each required filght crewmember © 
fight deck duty shal) remain at his st 
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Supplemen‘al Affidavit of Edward M. O’Brien, 
in Opposition to Motion. 


UNITED STATES DISTRICT COURT 


SouruHern District or New York 
[SAME TITLE] 
SUPPLEMENTAL AFFIDAVIT IN OPposITION To Motion 


Strate or New Yorx =e 
County or New York { °""" 

Epwarp M. O’Brien, being duly sworn, deposes and 
says: 


That he is an attorney admitted to practice before this 
Court and is associated with the firm of Bigham Englar 
Jones & Houston, attorneys for defendants herein, and as 
such, he is fully familiar with all the pleadings and pro- 
ceedings heretofore had herein. He submits this supple- 
mental affidavit, pursuant to permission of the Court, in 
opposition to the above plaintiffs’ motion to strike, or for 
partial summary judgment in plaintiffs’ favor, with re- 
spect to the Second Affirmative Defense pleaded in defend. 
ants’ answer. 


A. 


1. On pages 7-9 of their Opposing Memorandum of Law 
defendants contended that since practically every airline 
carrier is a corporation (p. 8) and since it is axiomatic 
that such corporations can act only through its officers and 
employees, which the delegates and members of the War- 
saw Convention obviously must have known: and since 
such corporations can only be held liable in negligence by 
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reason of the acts or omissions of such officers or em- 
ployees which constitute such negligence, it seemed clear 
therefore, that common sense dictated that such officers 
and employees were necessarily included in any possible 
view or definition of ‘‘earrier’’, as that word is used in 
the Convention and that the limitation in Article 22(1) 
quite naturally applied to them also. Such was Professor 
Ambro.ini’s common sense approach to the matter (De- 
fendants’ Memorandum of Law, pp. 25-26). 

2. Of course, defendants are aware that the word ‘‘ear- 
rier’? can mean and include a natural (non-corporate) per- 
son; Mrs. Brier is one example of this (Plaintiffs’ [Mr. 
Levy’s] Reply Affidavit, Exh. ‘‘M’’, p. 192). Any individ- 
ual truck owner or small airplane owner can, under an 
appropriate d/b/a name, operate or hold himself out as a 
‘fearrier’’? of goods or persons; and, if done on a regu- 
larly scheduled basis, can be a ‘‘common carrier’’ if he 
chooses. But that is not the type of ‘‘earrier’’? with which 
the Convention is concerned. 


oe) 


3. The ‘‘earrier’’ referred to by defendants (Defend- 
ants’ Memorandum of Law, pp. 7-9) is the ‘‘earrier’’ re- 
ferred to in the Warsaw Convention, i.c., those ‘‘carriers’’ 
who engage in ‘international transportation’’, Article 
1(1), which is ‘‘any transportation in which, according to 
the contract made by the parties, ...’? Article 1(2), and 
which contract (ticket) comples with and contains the ele- 
ments set forth in Article 3(1) of the Convention. With 
all due deference to Mrs, Brier and the other owner- 
operators ‘‘seleeted’’ in Plaintiffs’ Exh. ‘‘M’’, the Civil 
Aeronautics Board does not consider any of them when it 
issues orders applicable to Warsaw Convention ‘‘ear- 
riers’’. Thus, for example, when the C.A.B. recently or- 
dered the ‘‘carriers’’? subject to or concerned with the 
limitation provisions of the Warsaw Convention to revise 
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the liability limitations applicable to ‘‘international trans- 
portation’? upwards from approximately $8,300 to $10,000 
in order to take into account the devaluation of the dollar 
in terms of gold, the C.A.B. directed the application of 
this order to 114 United States scheduled, supplemental 
and air taxi carriers, of which only two may not be ineor- 
porated, See, 39 Federal Register, No. 7 (Jan. 10, 1974) 
pages 1526-1529, a copy of which is annexed hereto as Ex- 
hibit i”, 


4. With one exception, none of the ‘‘carriers’’ under- 
seored in Exhibit ‘‘M’’ of Plaintiffs’ Reply Affidavit op- 
erates as a scheduled carrier, whereas all of the carriers 
listed in defendants’ Exhibit ‘‘K’’, annexed hereto, are 
scheduled carriers. Moreover, it is relevant to inquire 
which of Mr. Levy’s ‘‘earriers’’ have complied with See- 
tion 403 of the Federal Aviation Act, 49 U.S.C. § 1873(a), 
requiring that ‘‘ivery air carrier... shall file with the 
[C.A.B.] ... tariffs showing all rates, fares. and charges 
for air transportation between points served by it,...’’? 
Which of them has complied with 14 C.F.R. § 221.3? Are 
they the type carriers defined in 14 C.F.R. § 221.4, Le., one 
subject to Section 403, supra? If they are, have they com- 
plied with the provisions of Section 401 of the Act, 49 
U.S.C. $1371? if not, is it because none of them is an 
‘fair earrier’’, as that term is defined in subdivisions (3), 
(10) and (21) of Section 101 of the Federal Aviation Act, 
49 U.S.C. § 1801? And, which of Mr. Levy’s ‘‘selected 
carriers’? are in compliance with 14 C.F.R. § 221.175 or 
issue tickets complying with Article 3 of the Warsaw Con- 
vention? Needless to say, not one of them is listed in the 
index to air carriers section of the current issue of the 
Official Airline Guide. 


5. Plaintiffs would have the Court believe that because 
‘international aviation was in its infancy’* when Warsaw 
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was adopted in 1929 (Plaintiffs’ Memorandum of Law, p. 
3) many of the airlines were owned by a bunch of private 
‘individuals’? or ‘‘entrepreneurs’? who, it might be in- 
ferred, were nothing more than irresponsible barnstorm- 
ers. If that were true, such an individual would have had 
to be erazy to carry property and passengers in either 
domestic or international transportation without the pro- 
tection that the corporate form provided, i.e., limited per- 
sonal lability. The fact is most of today’s large scheduled 
airlines, both domestic and foreign, began their corporate 
life well before the Warsaw Corvention was adopted in 
1929. For example: 


“The early history of United Air Lines is the story of 
the Nation’s pioneer coast-to-coast mail route that was 
opened in 1920, It also is the story of fast-moving 
events in the world of corporate finance later that 
same decade.” (Emphasis added.) 


World Airline Record (Seventh Edition, 1972) page 468. 
That same publication shows that the corporate lives of the 
following airlines had their inceptions prior to 1929: 
American; Braniff; Delta; Eastern; Northwest: Pan 
American; T.W.A.; United; Western; Quantas; Sabena; 
Air France; KLM; Aeroflot; and BOAC. Other carriers, 
such as Continental, National and Northeast had their 
inceptions before the United States adhered to the Con- 
vention in 1934. While it is not disputed that interna- 
tional air transportation may have been in its infaney in 
the 1920’s the ownership and operation of businesses as 
corporations were not new by any means. If there ever 
was a business that cried out for the limited personal lia- 
bility the corporate form provided it was the carrying of 
passengers and property for hire. 


6. It is indeed difficult to believe that the delegates and 
representatives of those Governments who attended the 
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1929 Conference at Warsaw, whose primary purpose was 
to establish a limit on the airlines’ liability, would so ea- 
gerly seek to limit the liability of the corporations and, at 
the same time, refuse that limit to those officers and em- 
ployees whose negligent acts imposed on the corpuration 
the very liability wich those delegates sought to limit. 
Nevertheless, this is what plaintiffs ask this Court to 
believe. 


7. Plaintiffs’ view defeats the very purpose the treaty 
was designed to accomplish. In one breath the air carrier 
is told that it will have the benefit of the limitation for the 
liability imposed on it by its negligent officers and em- 
ployees, and, in the next bi h the earrier is told that the 
hiability of those very officers and employees will not be 
limited. The treaty thus becomes meaningless because of 
the impossible situation created in requiring the negligent 
officer or employee to pay a judgment which everyone knows 
he cannot pay. As a result of the obvious pressures, the 
carrier itself finds it necessary to pay such a judgment, 
either through its liability insurance coverage or because 
of an indemnity agreement, in order to continue in busi- 
ness. And since any liability imposed on an air carrier 
arising out of an airline accident must necessarily be due 
to some negligent act or omission of one or more of its own 
officers or employees (whether he be vice-president, me- 
chanic, pilot, ete.) all the passengers’ attorneys will need 
to do is to sue only such officer or employee, and establish 
his negligence (which would have to be done anyway to 
render the carrier liable), in order to avoid the Conven- 
tion’s limit. Is this the result intended by the Warsaw 
delegates? 


8. This approach to defeating the Convention’s limits 
is based solely on plaintiffs’ literal and narrow reading of 
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the word “carrier”, i.¢., since the text of the Convention 
does not state in express language that an officer or em- 
ployee of a “carrier” is entitled to the limit, their attorneys 
conclude that the limit is not therefore applicable to thevn. 
This is not the first time the attorneys for the within piain- 
tiffs have attempted to avoid the Convention’s limits with 
their artificial and literal view of this treaty. In Block v. 
Air France these same attorneys contended that since the 
word “charter” was not specifically mentioned in the treaty 
the Convention did not apply to a charter flight. The 
Court of Appeals for the Fifth Circuit rejected this narrow 
approach by saying that the terms of the Convention 
“should be applied broadly” 386 F.2d at 338. Notwith- 
standing the fact that the treaty contained no specific lan- 
guage applying its terms expressly to charter flights the 
Court held that it was the intent of the delegates not to 
exclude such flights from the Convention. A similar at- 
tempt to saddie this treaty with a literal reading was also 
rejected by the Second Circuit Court of Appeals in the 
famous List v. Alitalia case, 380 F.2d 508. It is respect- 
fully submitted that this Court should also reject plaintiffs’ 
attorneys’ similar and current attempts to rely on a litera: 
reading of the treaty for its assertions. 


B. 


9. The weakness of plaintiffs’ position was never more 
apparent than in its reply to defendants’ position concern- 
ing Article 27 of the Convention. Article 27 in the original 
French text is as follows: 


“Article 27 


En cas de décés du débiteur, l’action en responsa- 
bilite, dans les limites prévues par law présente Con- 
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vention, s’exerce contre ses ayants droit.” U.S. Treaty 
Series, No. 876, p. 8 


The English version is as follows: 


‘‘In the case of the death of the person liable, an 
action for damages lies in accordance with the terms 
of this convention against those legally representing 
his estate.’’ id, p. 23 (Emphasis added.) 


Defendants’ position concerning this article is set forth 
in its Memorandum in Opposition, pp. 15-18. However, 
plaintiffs’ reply to this is that Article 27 was intended to 
cover two contingencies only. The first involves the death 
of a person ‘‘who was himself the earrier’’; the second 
was the ‘‘dissolution of a corporate carrier’’ (Plaintiffs’ 
Memorandum of Law, p. 6). As to the first contingency 
the Court 1s respectfully referred to paragraphs 1 through 
8 of this affidavit. As to the second contingency—the dis- 
solution of a corporate carrier—the Court will note that in 
the French versions of Article 27 the word ‘‘death’’ is 
‘“deces’’, 

Annexed hereto as Exhibit ‘‘L’’ is a copy of the pages 
covering the French definition of ‘‘deees’’, as set forth in 
Volume 3 of the ten volume Grand Larousse Encyclopedia, 
together with an [inglish translation of this word. As the 
Court can see the word ‘‘death’’ in Article 27 of the Con- 
vention does not in any way pertain to the ‘‘dissolution”’ 
of a corporation. It is concerned only with the death of a 
natural person, as the text of the definition clearly shows. 
Since it is for all practical purposes inconceivable that an 
air ‘‘earrier’’, which is subject to the Warsaw Conven- 
tion’s provisions, would be a natural person (whether in 
1976, 19384 or 1929), supra, and since the meaning of 
‘*déeés’’ has nothing whatever to do with a corporation’s 
dissolution, it appears clear that ‘‘the death of the person 
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iiable’’ in Article 27 can only mean one who is “‘liable’”’ 
under the Convention. And since the Convention did not 
preclude a suit against an officer or employee of the carrier 
it can reasonably be assumed that Article 27 refers to, 
and is limited to an officer, employee or servant of the 
‘‘carrier’’ since only they (in addition to the corporation- 
carrier itself) can be ‘‘liable’’? under the Convention. 


C. 


10. The Civil Aeronautics Board’s Economic Regulation 
14 C.F.R. § 221.38(j), which is quoted in full on pp. 31 and 
32 of Defendants’ Opposing Memorandum of Law, permits 
the air carrier to publish in its tariffs, unless it has agreed 
to a higher limit or elects to assume unlimited lability, a 
provision stating (1) whether it avails itself of the Warsaw 
limitation; (2) ‘‘the applicability and effect of the Warsaw 


Convention’’; and (3) ‘‘the amount of the liability limit in 


’ 


dollars.’’ T.W.A. has done just that: it has availed itself 
of the Warsaw limitation and set forth the amount of the 
limit in dollars in Rule 16(B)(1)(a) and (b) of the Tariff, 
and it has included a statement as to the applicability and 
effect of the Warsaw Convention, i.e., by applying the 
limit to its employees, servants, agents and representa- 
tives, in Rule 16(C)(12) of the Tariff. The Board’s 
Regulation 221.38(j) authorized T.W.A. to include this 
provision in its tariffs and T.W.A. did so include it. 
Nothing alters the fact that in paragraph 6 of the ticket 
(Exhibit ‘‘J’’ to Neuman Affidavit in Opposition) the limit 
was applied to T.W.A.’s employees and servants and that 
this application was authorized by the duly filed tariff of 
T.W.A. (Exhibit ‘‘A’’ of Aime Affidavit in Opposition) 
and Section 221.38(j) of the C.A.B.’s Economic Regula- 
tions. Plaintiffs’ attempt to play estoppel with numbers 
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should not be allowed, particularly in view of the C.A.B.’s 
prior approval of this standard I.A.T.A. ticket. 


11. In 1969 the C.A.B. approved an agreement (Agree- 
ment CAB 20618-R4) concerning Resolution 275b, entitled 
‘‘Passenger Ticket—Conditions of Contract’’ of the Inter- 
national Air Transport Association. A certified copy of 
said agreement is annexed hereto as Exhibit ‘‘M’’. As 
can be clearly seen Paragraph 6 of the Conditions of Con- 
tract in Exhibit ‘‘M’’ is identical to paragraph 6 of Exhibit 
“J”? of the Neuman Affidavit. Thus, the C.A.B. consid- 
eration of the ‘‘Notice’’ and the ‘‘Conditions of Contract’’, 
including the application of the limitation of the Conven- 
tion to ‘[.W.A.’s agents, servants and representatives, not 
only shows that the C.A.B. has expressly reviewed the 
standard IATA contract of carriage and conditions of 
eontract contained therein but that it has also issued its 
Order 69-2-65 approving same, as the certification on 
Exhibit ‘‘M”’ clearly shows. In fact, such approval 
extended beyond the earrier’s own people to its ‘‘agents’’; 
such agents need not be an officer, employee or servant of 
the carrier. 


12, The only conclusion that can reasonably be drawn 
from this is that the C.A.B. has had the precise question 
of the liability of the officers and employees of the airlines 
under the Warsaw Convention before it and found nothing 
objectionable about the limits being applied to them pur- 
suant to the ticket or tariff. Considering the C.A.B.’s 
expertise in passing on economic questions pertaining to 
air carriers and the fact that the ticket and tariff could 
have been rejected by the C.A.B. under its authority, 49 
U.S.C. § 1873(a) ; 14 C.F.R. § 221.180, it appears clear that 
the within defendants are protected by the Warsaw limita- 
tion. And, under the well known rule of primary jurisdic- 
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tion of the Board it is respectfully suggested that this 
Court has no option but to accept the C.A.B.’s determina- 
tion, at least until plaintiffs have exhausted the adminis- 
trative remedies before the Board which are available to 
them, 


WHEREFORE, it is respectfully requested that plaintiffs’ 
motion be denied in all respects and that the Court grant 
summary judgment to defendants dismissing the complaint 
together with costs and disbursements of this action, and, 
in the alternative, that defendants’ liability, if any, be 
limited to the actual damage sustained but in no event to 
exceed $75,000.00 for each decedent. 


s/ Epwarp M. O’Brien 
s/ Epwarp M. O’Brien 


(Sworn to April 1, 1976.) 
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‘ 

Upon consideration of the proclama- 
tlon and supporting date, and all com- 
ments received, I find the requested ex- 
emptions with respect to Idaho, and, 
consequently, with respect to that por- 
tion of Oregon which 4s located tn the 
mountain time zone, are consistent with 
the objectives sought! to be achieved by 
the Act. 

The Act, however, clearly intends that 
a State such as Idaho or Orccon, which 
has portions situated {In more than one 
time zone, should invoke the exemption 
provisions set forth in section Bla) if at 
desires to de exempt from the advanced 
time established by that section. That re- 
quires State legistative enactment of an 
exemption applying to that portion of the 
State lying in the more easterly time 
zone. 

In recognition of the fact that the 
State Legislature of Idaho will not con- 
vene until January 14, 1974, and that of 
Oregon will not convene until Febru- 
ary 11, 1974, I find it necessary to the 
convenience of commerce and to avold 
confusion within the two States, to grant 
temporary exemptions under section 3 
(b) of the Act. These will permit suffi- 
cient time for consideration and action 
by the respective State Legislatures 
under section 3(a) of the Act. The ex- 
emption granted with respect to Idaho 
will expire at 2 a.m. mountain nonad- 
vanced (standard) time Sunday, Febru- 
ory 3, 1974. The exemption with respect 
to Oregon will expire at 2 a.m. mountain 
nonadvanced (standard) time Sunday, 
February 24, 1974, unless thie Governor of 
the Stute of Oregon requests an earlier 
expiration date. 

Because of the emergency nature of 
the Act; the Congressional intent that it 
be implemented quickly; the short pe- 
riod of time between its enactment De- 
cerober 15, 1973, and its taking efiect 
January 6, 1974; and the short periods 
of time between the dates of the proc- 
lamations—Decemter 23. 1973, and Jan- 
unary 2, 1974—and January 6, 1974, I find 
that notice and pub'ic procedure on these 
actions are contrazy to the public inter- 
est and that good cause exists for making 
them effective in fewer than 30 days 
after publication In the Frorrat Recis- 
ver. For these same reasons it has not 
b2en possible to assess the need for, and, 
if necessary, to prepare environmental 
impact statements on these actions. See 
section 102, National Environmental Pol- 
icy Act of 1969 (January 1, 1970. Pub 
Law 91-190, section 102, $3 Stat. 853; 42 
U.S.C. 4332). 

This action 1s taken pursuant to sec- 
tlon 3(b) of the Emergency Daylight 
Saving Time Energy Conservation Act of 
1972 (December 15, 1973, Pub. Law 93- 
182, section 3(b), 87 Stat. 708); Execu- 
tive Order 11751 (38 FR 34725); and 
Part 73 of the Regulations of the Office 
of the Secretary of Transportation (49 
CFR Part 73). 


Effective date. These actions nre effec- 
tlve 2:00 a.m. mountain nonadvanced 
(standard) time Sunday, January 6, 
1974. 
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NOTICES 


Issued in Washington, D.C., on Janu- 
ary 4, 1974. 


Crauve 8. BRinecar, 
Secretary of Transportation. 


{PR Doe 74-766 Filed 1-9-74;8:46 win) 


sy pl pul in ete ansaeen 
CIVIL AERONAUTICS BOARD 
[Dockes 26274} 


WARSAW CONVENTION LIABILITY 
LIMITATIONS 
Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 3rd of January, 1974. 

In the matter of Warsaw Convention 

liability limitations as expressed in US. 
dollars. 
Section 222.38(j) of the Board’s Reg- 
ulations requires U.S. and foreign air 
carriers which avail themselves of the 
limits of liability to passengers provided 
in the Warsaw Convention (49 Stat. 
3000; T.S. 876) to include in their tariffs, 
inter alia, a statement as to the amount 
of the lability Limits of the Convention 
stated in dollars. These provisions of the 
tariffs, as well as those setting forth 
limitations of liability under the Con- 
vention with respect to baggage and 
property, restate the applicable law and 
serve to advise tne public of the Conven- 
tion Mmitations on their right of re- 
covery for death, or injury or loss or 
damage to baggage and property. 

The liability Limits in the Warsaw 
Convention are set forth in terms of gold 
francs so that as long as the v ‘ue of 
the dollar in terms of gold remained con- 
stant, no change was required in the 
dollar amount of the liability limits con- 
tained in the tariffs. However, by Order 
72-6~7 adopted June 2, 1972, the Board 
directed the carriers to revise their tar- 
iffs to reflect the devaluation of the 
dollar in terms of gold from $35 per 
ounce to approximately $38 which took 
place effective May 8, 1972, and such re- 
visions have been made. On Septem- 
ber 21, 1973, Public’ Law 93-110 was 
enacted further devaluating the U.S. 
dollar to approximately $42.22 per ounce 
of gold effective October 16, 1972. As a 
result, the minimum liability limits 
specified in Order 72-6-7 and the tariffs 
currently on file with the Board no 
longer meet the minimum Iability limits 
of the Convention and a revision of the 
tariffs is necessary to accurately reflect 
such limits in dollars.’ 


‘With respect to thelr Hability to pa3- 
sengers, this order wil affect only @ small 
proportion of the U.S. and foreign alr car~ 
riers. Most carriers engaged tn international 
transportation by alr involving journeys to 
or from the United States adhere to the 
Montreal Agreercent (Agreement CAB 18900 
approved by Order E-23680 dated May 13, 
1966, $1 FPR 7302) pursuant to which they 
have Gled tarifs providing for a $75,000 limit 
of limbility for death or injury to passengers. 
Bince this limit ts stated in terms of U.S. 
dollars, it is unaffected by the change in the 
gold value of the dollar, 


In view of the forezoing and of all 
other relevant matters the Board finds 
and concludes: . 

1. That the dollar limitations stated in 
the presently cfc vive tariffs of the re- 
spondent tir carriers and foreign air car- 
ners no lonzer meet the minimum Habll- 
ity requirements of the Warsaw Conven- 
tfon for “international transportation” 
or of the Hague Protocol* and “Interna- 
tional carriage” as defined therein. 

2. That, in this circumstance, such 
tariff Umitations are inconsisteat with 
the applicable law os set forth in tho 
Cenvention or the Protocol, and the 
tariff filing requirements In section 403 
of the Federal Aviation Act of 1958, and 
Part 221 of the Board's regulations and 
they must be canceled. 

3. That the minimum acceptable fig- 
ures in United States dollars for ability 
limits applicable to “international 
transportation” end “international car- 
riage” are as follows: 


Convention ond pro;vcol 


Actual Reanded * 
nunum dolly 


125,009 {rance (per pasaenger, 
Convention eniy).... 
250,00 (rane (per punee: 
U rene Protocol only). .... 
5,f00 franca (per pissenger 
for unchecked boegage).... 
Sw francs (per kilogram 
eek bagroee 


$10, 002. 90 
20, 003. 60 
400. 116 


$10, 000. 00 
‘2, 000, 09 
400, 08 


goods). 
2) [ranca (per kilogram on a 
per-pouod basis) ao 


tAnicle 2% of the Warsaw Convention permita the 
Habilite Lmits specilied therein in goid francs to be 
ennverted into any nations) eurreney in round figures, 
Thea Doord is permitting ths round doitw amounts set 
forth in this onter to le Uled in the tirits for yorpase of 
convemence. This ordor 19 not intendet to prohibit 
carters frown speri{ying the eetusl dotlae equivalents la 
tere tariffs as sone of them do al the presente tina. Tae 
dollar alue4 herei) ure calculated in accordance with the 
Gritecia etailed sn Order 72-6-7. 

Accordingly, pursuant to the provi- 
sions of the Federal Aviation Act of 1958, 
particularly sections 204(a), 403, and 
1002 therecf, 

It is ordered, That: 

1. The carriers named in Appendix A, 
below, shal! revise all liability hmitations 
which may be applicable to “interna- 
tional transportation” or “intemational 
carriage” as defined in the Convention 
or the Protecol which are inconsistent 
with the doller amounts sct forth herein 
so as to conform with such emounts. 

2. The tariff cancellations directed in 
ordering paragvaph 1 above shall become 
effective on or before Feoruary 6, 1974, 
on not less than 10 days’ notice. 

3. That copi2s of this order shall be 
served on the air carriers and foreign air 
carriers named in Appendix A. 

This order will be published in the 
FreperaL REGISTER. 


By the Civil Aeronautics Board. 


(sza] Eowm Z. Horrann, 
Secretary. 


*The Hague Protocol of 1955 doubles the 
Warsaw Lability limit for passengers, but 
since the United States bas not signed or 
adhered to the Protocol, its provisions do not 
normally apply with respect to alr trans- 
portation, 
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Aprrwers A 
US. CERTITICATED SCITIDULED am CARRIERS 


Atrlift International, Inc, 
Alaska Airlines, luc. 

Allegheny Airlines, Ine, 

Aloha Airlines, Inc. 

Amercan Alriines, Lac. 

Aspen Alreays, Inc, 

Brani® Airways, Ine. 

Chicago Helicopter Atrways, Inc. 
Continents] Alr Lines, Inc. 

Delta Air Lines, Inc. 

Eactern Alr Lines, Inc. 

Frontier Aistines, Inc. 

ifawatian Alriines, Inc. 

Huaches Atr Corp, d’b/a Hughes Atrwest. 
Kod.ak-Western Alas¢a Alriines, nc. 
Los Angeles Airways, Inc. 
National Alrlines, Inc. 

New York Alrwaya, Inc. 

North Ceutral Airlines, Inc. 
Northnest Airlines, Inc. 

Ozark Air Lines, Inc. 

Pan American World Alrways, inc. 
Ptedmont Aviation, Inc. 

Reeve Aleution Airways, Inc. 
BELO Heilcop:er Alrlines, Inc. 
Seaboard World Airlines, Inc. 
houthern Airways, Inc. 

Texas Laternational Alriings, Inc. 
‘Tne Flying Tiger Line, Inc. 
Trans World Airlines, Inc. 
United Alr Lines, Inc. 

Western Alr Lines, inc. 

Wien Air Alassa, Lac. 

Wright Air Lines, Inc. 


U.S. SUPPLEMENTAL Arm CARRIERS 


Capitol International Airways, Inc. 
Johnson Flying Service, Inc. 
McCuuoch Laternational Airlines, Inc. 
Modern Alr Transport, Inc. 
Overseas National Airways, Inc. 
Royal In'ernational Airlines 
Saturn Airways, Inc. : 

i cuthern Alr Transport, Inc. 
Standard Alrweys, Inc. 

Trane International Airlines, Inc. 
Universal Airlines, Inc. 

World Airways, Loc. 


US. atk Tax? OPERATORS * 


Aeromech, Inc. 

Air East, Inc. 

Air Indies Corporation. 

Alr New Engziand, Inc. 

Air North, Inc. 

A‘r South, Inc. 

Air Wisconsin, Inc. 

Alaska Aeronautical Lodusiries, Inc. 
Altair Airlines, Inc. 

Antil'es Air Boats, Inc. 
Apache Airlines, Inc. 

Apollo Aviation, Inc. 
Atlantic City Airlines, Inc. _ 
Bar Harbor Alrways, Inc. 
Cascade A'rways, Lic, 
Cochise Airlines, Inc. 

Combs Airways, Ine. 
Command Alrwass. Lne. 
Commuter Alrlines, Ine, 
Crown Aira ays. Inc. 
Downeast Alriines, Inc. 
Execuatr, Inc. 

Executive Airlines, Inc. 
Fischer Bros, Aviation, Ine. 
Miorida Airlines, Ine. 

Golden West Airlines, Ins, 
Henson Aviation, Inc. 
Mackey International Alr Commuter. 
Marco Island Airwaya, lac 


‘Includes only alr text operators particl- 
paling in tari{s for through rates, fares, and 
charses Qlec Jointly with certilicated air 
carriers, 


NOTICES 


Metrofight Airlines, Inc. 4/b/e Houston 
Metro Airlines. 

Midstate Air Commuter, 

Monmouth Airlines, Inc. 

Pennsylvania Commuter Alrlines, Div. of 
Clurk Aviation Corp. 

Pocono Airlines, Inc. 

Provincetown-Roston Atfriine, Inc. d/b/s 
Pro. incetown-Boston Airline or Naples Alr- 
lines 

Puerto Rico International Alrlinea, Inc, 

Ransonie Air, Inc. 

Fuo Airways, Inc. 

Royale Alrlines, Inc. 

Sedslia-Marshall) Boonville Stag Line, Inc. 

Shawnee Airlines, Inc. 

L. B. Smith. 

Southeast Airlines, Inc. 

Suburbin Airlines, Inc. a subsidiary of Read- 
ing Aviation Service, Inc. 

Swift Air Lines, Inc. 

Travel Air Aviation, Inc. 

Vercos Air Service, Inc. 

Winnepesaukee Aviation, Inc. 


US. INDIRECT sTR CARRIERS 
(Avfreight Forwarders and Air Express) 


Add Atrtreignt Corp. 

Aero Special Air Freight. Inc. 

Alr Cargo Expediters, Inc. 

Air Cargo Specialists, Inc. 

Alr Freicntwass Corporation. 

Air-Land Freight Consolidators, Inc. 

Air-Land Transport, Lac. 

Alr Overseas Corporation. 

Airport Packers, Inc. d/b/a Airport Packers 
& Forwarders. 

Alr Progress, Inc. 

Air-Sea Forwarders, Inc. 

Air Van Lines, Inc 

Alrborne Freight Corporation (# Delaware 
corporation). 

The “AL” Naish Moving and Storage Cam- 
pany, ® Corporation. 

Alans Ibero Americanas, Lne. 

Albert! Van & Storage Co., Inc. d/b/a Mov 
Alr. - 

Aji-Airtransport, Inc 

AU Casrier Transport d/b/a ACT Alr Freight. 

All Rawall Cargo Consolidators, Inc. d/b/a 
A-One Air Freight. 

Allled Van Lines, Inc. 

Allstates Air Cargo. Inc. 

Ambassacor Air Freight Corp. 

Amerford International Corp. d/b/a Amer- 
ford Air Cargo. 

American Ensign Van Service, Inc. 

Americon Red Ball Transit Co. Inc. 

Amertcan Van & Storage, Inc. 

Amerpole Air Freight, Inc. 

Anthony H. Osterkamp, Jr. d/b/a Osterkaiap 
Trucking. 

Apex Alr Freight, Inc. 

Apollo Air Freight Corporation. 

Armand J. Donati. 

Around the World Air Freight, Inc. 

Anthony S. Arrico and Robert P. Landy d/b/a 
R.1. Air Freight Forwarders. 

Associated Alr Freight, Inc. (a Virginia cor- 
poration). 

Aero Mayflower Transit Company, Inc. 

Astro Alr Express, Inc. 

Astron Forwarding Company, Inc. 

Atlas Van Lines Internatioral Corp. 

Aztec Transportation Co., Inc., d/b/a Aztec 
Alr Freight. 

B&G Trucking, Inc. 

Bader Bros. Van Lines, Lac. 

Baker International Warehouse, Inc., d/b/a 
Baker Alr Cargo 

Beacon Shipping Co., Inc. 

Behring Laternational, Inc. 

Bekins Interpational Lines, Inc. 

Belair Expediting Service, Ine. 

Ben-Lee Motor Service Co, 4/>/e ‘Mitchen 
Alr Dispatch. 

Bennett & Taylor Trans, Inc, 


a 


J. E. Bernard & Co., Inc. (@ New York corpo- 
ration), ° 

Black & Geddes, Inc. 

Bor-Air Freight Co, Inc 

Pruip C. Borden, d/b/a Borden Trucking. 

Brake Alr Freight, Ine. 

Bruce Transfer Corp. 

Burlincton Northern Air Preight, Loc. 

A. F, Burstrom 2 Sons. Ine. 

W. J. Byrnes and Company of New York, Inc. 

tAlr Frei¢ht, Inc 

C&L Freicnt Lines, Inc. d/b/a Commerce Alr 
Freisht. 

C-M-D Transport, Inc, 4/b/s C-M-D Alr 
Forwarders. 

Cal-Alr Forwarders, 1, 

Cal-Hawatiin Freichy, Inc. 

California Delivery Service (a Corp.). 

Carzo Courter Alr Frei;ht. Inc, 

Cargoair Forwarders, tne. 

Carmichael Incernationa: Service, d/b/a CIS 
Ocearalr Services. 

Carolina Freigat Carriers Corperation. 

Wilts L. Carr and Charles D. Weist, d/b,'a 
Cates Carr Go. 

Cartwright Intemational Van Lines, Inc. 

Castelazo & Associates. 

Century Alr Freight, Inc. 

CF Air Freight, Ine. 

Christman “orporation, 6/b/s Christman Air 
Freight. 

Circle Alrtreight Corp 

Clipper Express Company, d/b/a “Sxy Ho!” 
Al Freight Dirtsion. 

Columbia Alr/Prate, Inc. 

Columbia Export Packers, Inc. 

Com-A'r Freight, Inc, d/b/a Comet air 
Freight. 

Commercial Alr-Prate, Inc. 

Common Market Forwarders, La. 

Connecticut Air Preigh*, Inc. 

Continetital Forwarders, Inc. (a Delaware 
corporation). 

Corsair Air Cargo System, Inc, 

F. X. Coughlin Co. 

Crown Air Freight Corp. 

DJC. Corporation, d.b/a Jories Atr Freight. 

Data Air Dis*+ibution System Co. Inc, 

Daricson Forvarding Compass. 

Dean Forwarding Co., Inc. 

Delcher Intercontineatal Moving Service, Inc. 

Woodrow W7. De Witt, d/b/a De Wit Preigns 
Porwarding. 

Distribution Centers, Inc., d/b/a Alpha Alr 
Freight. 

District Moving & Storage, Inc, d/b/a D:s- 
trict Containerized Express, 

Demestic Alr Express, Inc. 

Door to Door International. Ine. 

Frank P. Dow Co, Inc. (a Washt.gton corpo- 
ration). 

Bruce Duncan Co.. Inc., d/>/s Broce Duncan 
Cerso. 

Emery Atr Freizht Cornoration. 

Emot. Carriers Corp., d/b/a Eatico Air 
Fre!sht Service 

Enipire Foreicn Air Porwarders, Inc. 

Engel Brothers, Inc. 

Enternrise Shipping Corp. 

Equine Express. Inc. 

Euro-American Air Pre:ght Porwarding Co., 
Inc. 


+ Express Forwarding and Storage Co., Inc. 


6 Star Alr Freisne Corporation. 

Fernstrom S:orace and Van Company. 

Fiying Horse Air Freight, Inc. 

Footner and Company, Inc., d/b/a Rennie 
Footrer Air Express Service, 

Foreign Trade Exvort Packing Corp., d/b/a 
Foreien Trade Erport Company, 

44 Alr Express Sestems, Inc. 

Fort Pitt Consol:datars, Inc. 

Porwardalr, Inc. 

Four Winds Foraarding, Ine. 

The Francesco Paris! Forwarding Corporation 
G/b/s Parisi Alrtreighe. 


Preah Air, Inc, d/b/a Preah Aly Carga, 
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Fritz Alr Freight. 

Frontier Freight Porwarders, Inc, @/b/a 
Fronticr Freight Consolidators, 

Furman Alr Freight Corp, 

Q. & HK. Transportation, Inc, @/b/a G. & H. 
Air Freight. 

Gatewny Aviation Co., Inc. 

Qeneral Alr Preight Corp.—-Domeatic, 

General Air Freight Corp. 

Oeneral Transpac System, d/b/a GTB Alr- 
freight. 

Genex Airfreight, Inc. 

Gilbert Alr Transport Corp. 

Global Forwarding, Inc. 

Globe Shipping Co., Inc. 

Gold Wings Ltd. 

Golden Gate Atr Freight, Lac. 

Graf Air Freight, Inc. 

Arneld 8. Grant, d/b/a LeMark Air Freight 
Ff arvice. 

Greene Air International, Inc. 

HO & D Porwarders International, Ine, 

Malunark Cargo Services, Lac, 

Hali Expediting, Inc. 

Harle Consolidators International (HARLE- 
CON), A division of Harie Services, Inc. 

Harlo-Air Cargo Brokers, Inc. 

Hemisphere Atr Freight. Inc, 

Home-Pack sransport, Inc. 

Hop Alr Freight Forwarders, Ine. 

1 & T Atr Preight Forwarders, Inc, 

Imperial Alr Freight Service, Ina (a Now 
Jersey corporation). 

Imperial Vau Lines International, Ino, 

Industrial Alr Cargo, Inc. 

Inter-Martsime Porwarding Co., Ine, 

International Air Courter, Inc. 

Internations) Customs Service, Ine, 

International Export Packers, Ina 

Interstate Dress Carriers, Inc, 

Intra-Mar Shipping Corporation. 

Jet Alr Freight. 

Jot Forwarding, Inc. 

Joyce Expediting Service, Inc. 

Karevan, Inc. 

Karr, Elite & Co., Tuc, 

Kerner Trucking Service, Inc, d/b/a KTS 
Alr Preight. 

Rey Alr Freight, Inc. 

Kimberlin Alr Freight Corp. 

King Van Lines, Inc. 

Bernard Kiainberg. d/b/s Berklay Air Gerv- 
ices Corp. 

L.T.C. Air Cargo, Inc. 

Le Belle Air Preight, Inc. 

Landatr Corporation. 

Richard Thomas Light, d/b/a Westchester 
Air Preight. 

Loomis Courter Service, Inc, 

Luigi Serra, Inc. 

John J. McCabe Agency, Inc. 

BicLesn Cargo Specisitsts, Inc. 

Marts Van & Storage, d/b,/a Maris Alr Trans- 
port Division. 

Mark IV Air Freight, Inc. 

Mercury Motor Express, Inc. (Mercury). 

New England Alr Lift, Inc, 

Herb B. Meyer & Co., Inc. 

Midland Forwarding Corporation, d/b/s ABC 
Alr Freight. 

Missourt Paciic Alr Freight, Inc. 

Monumental-Security Storage Ca, 

Murray Alr Freight, Inc. 

Murty Bros. Agency, Inc. 

Mustang Trucking Company, Inc, d/b/® 
Mustang Alr Freight. 

National Movers Co, Lac, 

National Van Lines, Inc. 

Nelsonair International, Inc 

Neptune World-Wide Moving, Ine, 

Network Courter Service. 

Alex Nichols Agency, Inc. 

North American Vao Linea, Ino, 

Northern Air Freight, Ino, 

Novo Alrtretzht Corp. 

Novo International Corp. d/b/a Novo Inter- 
national Alrfreight 


UOM.C, Forwarding d/b,’s Rocor Air Freight, 


of Edward M. O'Brien 


NOTICES 


Oceanic Forwarders Company, (%/s Air 
Oceanle Shippers. 
H. O. Otlendertf, Ina. 
PIE. Aly Freight Forwarding, Ine. 
Pacific Alaska Forwarder” Lac. @/b/a Artic 
Air Freight. 
Pacific Delivery System. 
Panaipina Alrircight, Inc, d/b/a Panalpina 
Alrtreight System. 
Par Avion Corporation. 
Prulssen & Guice, Ltd. 
P :rformance by Air, Inc. 
Petry & Co.'s Foreign Express (a Division 
Trans-World Shipping Corporation). 
Philadeiphia Air Consolidators Asen., Ino. 
Pilot Alr Freight Corp. 
Presto Delivery Service, Inc. 
Prideair Preight, Ltd. 
Priority Air Freight, Ine. 
Profit by Alr, Inc. 
Pezasus Air Transport Co. 
Perfect Pak Company. 
Puerto Rican Forwarding Company, d/b/a 
Active Alr Freight. 
Qwikway Trucking Co. d/b/a Qwik Alr. 
Rallway Express Agency, Lncorporated., 
Rervar Alr Preight Corp. 
International Ltd. 
) ar Preigbt. 
* Expediting Service, Inc. 
2 ¢pubile Atrmodal, Inc. 
Republic Van and Storage Co., Inc. 
Rex Alr Freight, Inc. 
Right-O-Way, Inc. d/b/a Bight-O-Way Air 
Freight. 
Royal Alr Freight. Corp. 
Rosay’s Tranafer. 
Saber Air Preight, Inc. 
Santa Fe Air Preight Company. 
Satellite Air Preight, Inc. 
Satin Alr Preight, Inc. 
Robert L. Schley, d/b/a Schley Shipping 
Company. 
Schreiber Air Preight, Inc. 
Seariders, Inc. : 
Security Van Lines, Inc. 
Senderex Cargo Company, Inc. 
Sentry Alr Freight Corp. 
Service By Air Freight Forwarders, Inc. 
Service Alr Cargo. ii 
Sesko International, Inc. 
Set Alr Freight, Inc. 
Shulman Alr Preight, Inc. 
Signalatr, Inc. 
Sincro Inter National. 
Sky-Hawk Forwarders, Inc, 
Skyline Air Freight, Inc. 
Skymaster, Inc. 
J.D. Smith Inter-Ocean, Inc. 
Southern Pacific Air Preight, Inc. 
Star World Wide Forwarders, Inc, 
Starck Von Lines, Inc. 


_ Suarez Shipping Servicea, Ine, 


Suddath Van Lines, Inc. 

Sunpak Movers. Inc. 

Supertor Fast Freight, d/b/a Aero-Ex, 
Supreme Air Prelght Corp. 
Surt-Atr, Inc. 

H. E. Sutton Forwarding Co., Inc. 
Swift Home-jyrap, Inc, 

Y F.C. Air Preight, Luc, 

Tally’s Truck Line. 

Target Air Freight, Inc. 

Three-B Freight Service, Inc. 
Towne International Forwarding Inc, 
Trans-Alr Freight System, inc, 
Traascon Lines. 

‘Transport Express Inc. 

Transpor Trade Corporation. 
Trans-Pacific Alr Cargo. 

Tuys Interoational Corp. 

United News Transportation Oo, 
United Parcel Service Co, 

United Van Lines, Inc, 

US. Van Linea, Inc, 

Usair Freight, Inc. 

Vanpac Carriers, Inc. 

Ven-Atr Service Inc, 


Virgil's Delivery Service, lac, d/b/a Virgie 
Alr Cargo. . 

Von Der Aho Van Lines, Ino, 

B. Von Paris & Sona, Inc, 

WTC Alr Freight. 

WTC Forwarding Corp. 

Benjamin H. Walder & Rubin Konlon, d/b/a 
Chicagoland Alr Freight. 

Wallkul Air Freight Corporation d/b/e Alas 
Alr Cargo. 

Wells Farzo Alr Express, Inc, 

Wheaton Van Lines, Inc, 

James G. Wiley Co 

Wuson Alr Freight Inc. 

Wings end Wheeis Express, Inc. 

Wits, Inc. d/b/a Wits Air Freight, 

World Trade Air Freight Services, Inc. 

Wrigut Alr Freight Corn. 

W. R. Zones & Co of La. Inc, d/b/a Zanes 
Inter-Alr Consolidators. 

Wings and Wheels Express, fnc., d/b/a Alr 
Express International. 


FOREIGN INDMECT am CARATERS 


Wily Peter Daetwyler d/b/a Interamerican 
Airfreight Co. , - 

Kink! Nippon Routist Co, (Japan) d/b/e 
Kintetsu World Express, Inc. (U3.A.). 

Kuehne & Nagel (Germany) d/b/a Kuehne & 
Nagel Alr Freight, Inc. i 

Lep Transport, Ltd. (United Kingdom) d/b/a 
Lep Transport, Inc. (USA.). 

McGregor Swire Air Services Limited, Ino. 
(UK.). 

Mitsut Alr % Sea Service Co., Ltd. (Japan) 
a/d/s Mitsulline Travel Service of America, 
Inc, (0SA.). 

Nippon Express Co., Ltd. 

Pandair Pretgnt Limited (U.E.) 

Union Spedis\ons—Ceselischalt mb. Union 
Alr Transport. 

Yusen Air & Ses Service Company Limited 
(Japan) d/b/a Yusen Air & See Service 
(U.S.A.) Incorporated. 


FOREIGN am Canarens © 


Adastra Aviat‘on Limited. 

Aden Airways Limited. 

Aer Lingus Teoranta, 

Aeriinte Eireann Teoranta, 

Aereo Fletes Internacionales, 8.A. (APTBA). 
Aoro Lineas Fiecha Austral Limitada, 
Aero Spaceliaoes, Inc, 

Agro Traces (Western) Ltd. 

Aerocosta, S.A. 

Aerolineas Argentinas. 

Aerolineas E] Salvador, $4, 

Aerolineas Nacionales Dei Ecuador, 6.A. 
Aerolineas Peruaoas B.A, 

Aervlinee Itavla—8pA. 

Aeromar C. por A. 

Aeronaves de Mexico, B.A. 

Aeronaves del Ecuador, 8A, 

Aeronsres del Peru, S.A. 
Aerotransportes Entre Rios SRL. 
Aerovias Coiombianas Limitada (ARCA). 
Aerovias Condor de Colombia Ltda, 
Aerovias Lansa, S. de RL. 

Acrovias Nacionales de Colombla, 8.4, 
Aerovias Quisqueyana, C, por A, 
Aerov!as Venezolanas, 6.A, 

Alr Afrique. 

Alr BVI Limited. 

Air Canada, 

Alr Ceylon, Limited. 

Air Haltl, S.A, 

Alr-Indla. 

Air Jamaica (1968) Limited. 

Als Liban (Lignes Aeriennes Libanalses). 
Alr Malawi! Limited, 

Alr Nauru, 

Air New Zealand Limited, 

Air Rhodesla Corporation, 


‘Includes carriers by atr of foreign coun- 
tries which do not operate to/from the 
United States, but participates in joint tariffs 
in alr transportation. 
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AID-SIAM Air Company Limited. 
AIR-VLOTNARM, 
Air Loire. 
Alrlines Jermy Lanotd TyA, British United 
Cur. AX vo 
Alla-The Royal Jordanisa Alrtines Corpora 
tion. 
Alitalia-Linee Aeree Tia isne-S.pA. 
All Nippon Atrways Company, Led. 
ALM Dutch Antilless Airitues. 
Ansett—AN.A. (4 division of Ansette Traine 
port industries (Operations) Pty. Ltd 
Argr, 5A. 
Ariasa Afghan Alrlines Co., Ltd. 
Australian National Alrlines. Comission, 
‘Trading as Trans-Australia Airlines. 
Austrian Atriines, Osterreichische Luftvork- 
ehrs—Aktiengeselischaft, 
Aviacion y Comercio, S.A. 
BES. Air Transport Limited. 
Bahamas Airways Linutod. 
Balalr AG. 
Belatrco Aviation Inc. (Doing business os 
Belliingham-Seattle Airways). 
Britannia Airways Limited. 
British Caledonian Alrways, Limited. 
British European Alrways Corporation. 
British Midland Airways Limited. 
British Overseas Airways Corporation, 
British United Airways Limited. 
British West Indian Airways Limited. 
BEA Atrtours Limited. 
Cambrian Atrways Limited. 
Canadian Pacific Airlines, Limited. 
Canadian Voyageur Airlines Limiced, 
Caraibische Lucht Transport Maatechapp!j, 
N.V. (Caribbean Alr Transport Company, 
Inc.). 
Carttwest Airways Limited. 
Cathay Pacific Airways, Limited. 
Cayman Alrways Limited. 
Central African Airways Corporation, 
Central African Alrways Limited. 
Ceskosiovenske Aerolinie. 
Channel Airways Limited. 
China Airlines, Ltd. 
Civil Alr Transport Company Limited. 
Collingwood Air Services Limited. 
Compazule Nationale Air France. 
Compagnie Nationale de Transports Aeriens 
(kwoyal Air Maroc). 
Com-nuter Air Services Ltd. 
Compania de Aviacion Faucest, S.A. 
Compania de Dominicana de Aviacion, C. por 
A, 
Compania Ecuatoriana de Aviacion, S.A, 
Compe aia Internactonal Aerea S.A. (CLASA). 
- Compania Mexicaua de Aviacion, 8.A. 
Tompania Panamena de Aviacion, 8.A. 
“tania Peruana Internacional de Aviacion 
\ 


r Ltd. 
or Fiugdienst G m.o#. 
1 Canada Fights Ltd. 
a$ Airways Limited. 
Po steche Lufthansa Aktiengeselischait (also 
operating ag Lufthansa German Airlines). 
D.T.A—Linbas Aereas de Angola. 
Donaicson Line (Alc Services) Limited @/b/s 
Donaldson Intern: ional Airways. 
East African Airways Corporation 
Eastern Provincial Airways, (1963) Limited. 
Esyo* Atr. 
£1 Al Israel Alrlines Limited. 
Erneratd Airways Ltd. 
Esh‘opian Alr Juines, Inc. 
F1i)i Airways Limited. 
Finnatr Oy, 
Plugtelag Islands, H., 
£td.). 
Geseral Derartment of International Alr 
Services (Aeroflot, “Soviet Airlines’’). 
Germanalr Bedarfsiufttabrt Gesellschaft 
fa.bH. & Co. EG. 
Ghana Airways Corporation. 
Gibraltar Airways Limited. 
Gravenhurst Aviation Limited. 


{acelandic Airways 


of Edward M. O'Brien 
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Oreat Lexkes Airlines Limited. 


wontemalteca de Aviacion. 

Harrison Airways Limited. 

“Yollond-American Lijn, m.v, (Netherlands). 
(Heitand America Line). 

er, Lineas Aercas de Espana, S.A, 

am Atriines Corporation, 

sex AGria Airways. 

intermactonal de Aviacion, B.A. (INAIR). 

International Jet Air Ltd. 

Iran National Airlines Corporation. 

Treqi Airways. 

Japan Atr Lines Company, Ltd. 

Jugoslovensk! Aecotransport (JAT). 

Kar-Alr OY. 

KLM. Royal Dutch Airlines. 

Korean Air Lines Co., Ltd. 

Korea Air Terminal Service Co. Ltda 
(Republic of Korea). 

Kuont Travel, inc. (Kuonl Travel Limited 
(Switzerland) a/b/a). 

Laker Airways Limited. 

Lansa, 8. de RL. 

Lebanese International Airways. 

Leeward Alr Transport Services Limited. 

Leeward Islands Air ‘Transport Kervices 
Limited. 

Linea Aerea Nationale—Chile (LAN). 

Linea Aeroposal Venezolana 

Lineas Aereas Costarricenses, 8.A. 

Lineas Aeress de Nicaragua, S.A. 

Lioyd Aereo Boliviano, 8.A. 

Loftleidir HF. Icelandic Airlines Ltd. 

Luftverkehraunternehmen Atlantis A.G. 

LUXAIR—Societe Annonyme Luxembourge- 
Oise de Navigation Aerienns. 

Malayan Airways Limited. 

Malaysia-Singapore Atriines Limited. 

MALEV—Hungarlan Airlines. 

Martin's Luchtvervoer Maatschappij N.V. 
(Martin's Air Charter Company). 

Mackenzie Air Ltd. 

Niddle East Airlines Alrliben 8.A.L. 

Middle East Airlines Comix oy, SA. 

New Zealand National Airways Corporation. 

Nigeria Airways, Ltd. 

Nordair Ltee—Nordair Ltd. 

North Canada Alr Limited ¢.0.b. NORCANAIR 

Olympic Airways S.A. 

Out Island Alrways Limited. 

Pacific Western Airlines: Ltd. 

Pakistan International Airlines Corporation. 

Philippine Air Lines, Inc. 

PLUWNA, Prirmeras Lineas Uruguayas de Nave- 
Gacion Aerea. 

Polskie Linte Lotnicze “LOT.” 

Ontario Central Airlines Limited. 

Orilla Air Services Limited. 

Polynesian Airlines Limited. 

Pomair N.V. 

Qantas Airways Limited. 

Quebecair. 

Reseau Aerien Interinsulaire. 

Royal Air Cambodge. 

Royal Aly Lao. 

Saudi Arrbian Alriines. 

Scandinavian Alrlines System. 

Seagreen Air Transport Limited. 

Servicio Aereo de Honduras, S.A. 

Serricto Aereo de Transportes Commersiales 
(SATCOQ). 

Servicios Aereos Cruzeiro Do Sul S.A. 

Sociedad Aeronautica de Medellin Consoll- 
dada S.A. SAM. 

Gociete Anonyme Belge 4'Expioitation de Ia 
Navigation Aerlenne (SABENA) also op- 
erating @s “SABENA Belgian World Atre 
lines). 

Sou\b African Airways. 

Spantax, S.A, 

Sudin Airways. 

Superior Airways Limited. 

Suriraamse Luchtvfracht Onderneming N.V. 
(Surinam Air Cargo Corporation). 
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SWISSAIR, Swiss Alr Transport Company 
Limited. 

TACA International Airlines, 8.A. 

‘Tarom-Transporturile Aeriene Romine, 

Thal Airways International Ltd. 

Thos. Cook & Son Inc, (U8.). (Thos. Cook & 
Son (Centinencal and Overseas), Ltd - 
(Great l.-‘tatn) 4/b/a). 

Trans-Aus calla Airlines, 

Trans Caritvean Alrways. 

‘Trans-Nediterranean Airways 8A, 

Transals Limited, 

‘Transavia, N.V. 

Transmeridian Atr Cargo Limited, 

Transportation Corporation of America, 

Transporte Aereo Rioplatense, SACEL 

Transportes Aerros Bentanos, 8.A, 

‘Transportes Acreos de Cargo, SA (Trans- 
carga), 

Transportes Aereos Nacionales, 8A, 

Transportes Aereos Portugueses, SARL. 

Turk Have Yoliari Anon!m Sirketl. 

Turks and Caicos Air Services, Ltd. 

Union de Transports Aeriens (U.T.A.). 

Union of Burma Airways Board. 

“VARIG”, S.A. (Vinacao Aerse Rio-Grand- 
enee). 

Venezolans Internacional de Aviacion, 8.A 
(VIASA). 

Viacao Aerea £20 Paulo, 8/A “VASP”, 

Wagner Aviation Limited. 

‘Wardair Canada Ltd, 


—e Islands Airways International 
NV. 


(PR Doc.74-779 Filed 1-8-76;8:45 am] 


[Docket 25595; Agreement CAB 22989} 
~ AMERICAN AIRLINES, INC., ET AL 


Approval of Capacity Reduction in Chicago 
Los Angeles Market 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. on the 
3rd day of Janary 1974. 

By joint application American Airlines, 
Inc. (American), Continental Air Lines, 
Inc. (Continental), Trans World Airlines, 
Inc. (TWA), and United Air Lines, Inc. 
(United) reques: approval pursuant to 
section 412 of the Federal Aviation Act of 
1958, as amended (the Act). of an agree- 
ment limiving capacity in the Chicago- 
Los Angeles market.’ The agreement was 
negotiated at public sessions held in 
Washington, D.C. on Auzust 23-24, 1973 
and September 26, 1973 and was exe- 
cuted by the carriers on October 5, 1973.* 

The agreement is by its terms subject 
to prior approval by the card, and is to 
be implemezxted on January 15, 1974, if 
approval is obtained on or before Novem- 
ber 26, 1973. If, however, such approval 
is not obtained unti. .ter November 26, 
1973, the agreement will be implemented 
on the first day of the calendar month 
which occurs 40 or more days after ape 
proval. The agreement further provides 
for termination six months after the date 
of implementation, provided, however, 
that any party has the rignt to terminate 
the agreement at any time by giving at 
least 90 days’ written notice to the other 
parties. 


4 The agreement is limited to the Chicago- 
Loe Angeles nonstop market and does not 
include Ontario. 

*These discussions were conducted pur 
suant to the authorization granted in Order 
73-27-21, July 6, 1973. 
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TRANSLATION) ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF EDWARD M. O'BRIEN 


DFCES 


Death: n.m. (latin, decessus, departure, loss) 
death of a person (especially in administrative and legal 


lensuage); to certify death; death certificate (syn."death"). 


Demogr. Encyclop. The determination of the cause 
of a death is often ambiguous. There may be concurrent 
causes or a type of death the cause of which is a previous 
event. The alcoholic who dies as a result of a fall due to - 
his state of ebriety is an example of it. So the statistics ~ 
of the causes of death hardly reach perfection. In Pepsen in 
1955, 10 per cent of the causes were not declared or improperly 
declared; if we add 8 per cent of deaths placed under the 
rubric of senility, we find out that the precise cause of 1 
death out of 5 is unknown. This proportion goes up 1 out of 


2 in Corsica, Lozere or in Low-Alps. 


One other source of uncertainty is due %o the 
difficulty of introducing contributory causes in certain 
types of mortality. Alcoholism which coe aggravating 
factor of general french mortality, is registered as a 
proximate cause only a few times which does not reflect 
(even if we take in consideration deaths caused by cirrhosis 
of the liver) the loss of lives caused by the often excessive 


elcoholization of part of the population. fie a9) 8 


The diminution of mortality in the most developed be 


Bg e 
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countries is a result of the progressive disappearance of = oe 
deaths due to infectious ceuses (particularly the great tf 
epidemics: cholera, plague, smallpox) defeated by vaccina- 
tion, hygiene, antibiotics, chemotherapy. The sole exozenous 


cause curbing this diminution is the mortality caused by 


accident (particularly car accident) which is steadil; 


The diseases of old age (endogenous mortality) - 
cancer, heart disease, circulatory disease - have a more an2 


more predominant role in mortality. 


Adninistrative Law: Proof of death is ascertained 
by an act written on the register of births, deaths ana 
marriages at the city hall in which jurisdiction the death- 


occurred. 


The certificate death is submitted tothe general . 


qe. Te 


rules enacted for the writing of birth, death and marriage ° 
certificates as also to some specie2l rules. No inhumation 
can be done without a permission given by the person in 
charge of the register of births, deaths and marriages; in 
case of evidence of violent death this permission must be 
denied: a judiciary investication is, then, necessary to 
determine the real causes of the death and to permit the 
prosecutor to deliver a permit of inhumation. The mayor 


must himself certify the death; practically this certification 
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is usually assigned to a doctor. The certificate of death is 
established after the statement of a blood relative or other 
informed person. Special formalities are veka where 
decedent dies outside the parish in which he or she was 
domiciled, or dies in jail, or dies during a boat trip or 


in the arny. as 


t 
Pe ote 


cS &. 


Where the certification of death is not aden e 


*£° %. 


by viewing the dead body, evidence of death is proved by: a . 


declaratory judgment of death; special statutes "detail the” 


procedure to be followed so as to certify the death. T 
Civil and Social Law: death insurance. It 
consists in the payment of the proceeds to the beneficiary 
designated by the assured in case of death of the assured; the 
emount of premiums vary according to the age of the assured 
and the amount assured; often even according to the state of 
health of the subscriber at the moment of the conclusion of 
the contract. Where the death risk is covered during the 
whole life of the assured, there is a "whole life policy" 
where the death risk is covered only during the number of 


years ascertained in the contract there is a "temporary 


insurance"; with the "mixed insurance", the assured receives 


ie ois 


the subscribed proceeds if he is still alive at the end of” 
the period forseen for the temporary insurance, whereas the 
proceed is paid to the heirs in case of death during that 


period. 
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The "mandatory social policies" cover the death 
risk; the amount of death proceeds equals three times the 
monthly salary on the basis of whicn the assured contributed. 
Various special systems and other comolementary provision 
systems (particularly the one which was promulgated in 1947 


for white collar workers) cover the death risk uncer more 


X 


advantegeous conditions. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee a I SS cm ehh Se Ge So Gp ame ne gee ee ee ee ee x 


RUTH ANN REED, as Administratrix of the 
Estate of DAN WILLIAM REED, deceased, 
and as parent, natural guardian and best 
friend of CYNTHIA ANN REED, DEBORA 

LYNN REED and JULIE MARIE REED, all 
infants, and 


75 Civ. 4015 
(MEF) 


Eight Other Wrongful Death Claims, AFFIDAVIT 


Plaintiffs, 


-against- 


FORWOOD CLOUD WISER, JR., and 
RICHARD E. NEUMAN, 


Defendants, 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


PHILIPPE LEGREZ, being duly sworn deposes and 


That the undersigned is a citizen of France and 


is presently a resident of the City of New York. 


That he has a Bachelor of Philosophy degree from 


the Sor Bonne, Paris, France, and a Master of Laws degree 


from I,'Universte de Droit de Paris, and has been a member of 


the Bar of Paris since October, 1974, 


That he is conversant with the English language 
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and has been since 1965 and that in his legal employment in 


i 


France he has on many occasions translated documents from 


English into French and from French into English, 


That with the exception of the table relating to 
principal causes of death, which table has been omitted, 
the attached hereto is a true and accurate translation of 
the word "deces" as that word appears in the Grand Larousse 
Encyclorpedique, endix Volumes, Tome Troisieme, Librairie 
Larousse, Paris (Vo. 3, Grand Larousse Encyclopedia, in Ten 


Volumes, Library Larousse, Paris). 


Hh. be~ 


"Philippe “ia fe 


Avocat a la fCour da! 
Appel de Paris 


Sworn to before me this 


26th day of March 1976 


ad in diary Wess Cocsty 
> Eazpizes tsarcd 30, 197.7, 
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CONDITIONS OF CONTRACT ANNEXED TO SUPPLE- 
MENTAL AFFIDAVIT OF EDWARD M. O'BRIEN 


WASHINGTON, D.C. 


CIVIL AERONAUTICS BOARD 


CERTIFICATION 


Agreement CAB 20618-R4, which agreement concerns IATA Resolution 
275d entitled, Tiaeaenner Ticket--Conditions of Contract," and 
which neteemeatt was approved by the Civil Aeronautics Board as 
set forth in Order 69-2-65, dated February 13, 1969. According 
to the Board's records, the attached agreement has been contin- 
uously in effect from February 13, 1969 to date and was in 
effect on September 8, 1974, subject to the amendment identified 
as Agreement CAB 21954-R6, also attached, as set forth in 

Order 70-10-147, dated October 30, 1970, 


IN WITNESS WHEREOF, J faue hereunta suh- 
of the Cuil Nersnautics — te he 
5 iinet Ui a day Gf ae Mal OE 
2 thousand 


VUAHL2 hundred ih _seventy-six. 


ae ethan 


Se ADAM 
CIViL AERONAUTICS BOARD 


re 
,, 3 | Aviation Act (49 U.S.C. 1324{d)) provides iy pertinent part thar “* 
A the Board : pe: 


“je! ublication Tporting to 
ampetent evidence of the orders, decisions, rules, regulations, and reports of tie Oe ard—in ali 
4 Miconal. an’ 3 se -without further proof or authentication thereof’; and Section 1103(45 U.S.C, 1505 } provides 
Pars -\U the Board shall be preserved as public records in the custody of the se.retary of tie Board, 


eamitnce of what they purport to be—in all judicial proceedings”, and that “copics of, and es tracts 
\"% seretary of the Board, under the sea! of the Board, shall be received in evidence with Ihe effect 


Rat 4 
wie Bead report 
SR! as prima ah >: 
ts certied $ “ey 


“wy, 


GPO @82- 324 


A 


Exhtbit M Annexed to 
of Edward 


PASSENGER TECKET - CONDITLONS OF CONT 
(Ane nd i ng) 


PPC) 275b ‘ 
ITPC) 275) 
EPC) 275b 


1OU(ist 
- 200(\st 
30U(Ist ; 


Pais 3 * 


lutjun 275b 


RESOLVED that Reso 


- RESOLVED that 


the “Not ice" and the 
on the 


M, 


is amend 


ge eee 


inside caver of the 


<ue 


Supplemental Affidavit 
C'Brien 


- 


wf @G6rsk. 
, Page 5. 


RACT 


— 
“ “ae ~ 


Expiry Dute: Indefinite 


ype Tees A a 
BEST COPY AVAILABLE - 
cd to read: hae meal ad 


oe - 45 


"Conditions of Contract” 
assenger Ticket and 


Baggage Cheek used for interline international 


‘carriage reads as sh 
4 : 


(a) 


the text of the "Notice" shall be printed in 


own in Paragraph (2) below. 


- bold Yetters, 8 point size, preferably in Helvetia 


a 


“or similar 


same character. 


arge character letters and the text of 
“~2.the Conditions of Carriage 


in 6 point size of the 


(b) Paragraph 2 of the text of the Conditions of 


Contract shall be pri 


.the other paragraphs 


that the titles 
of Contract are: 


1 eae 


@) 


if the passen 
vention may 
and in respect of 


er’s journey Involves en ultimete destination or 
be applicable and the Convention 
3 of of camoge to beggage. 


. CONDITIONS 


3. As used in this contract “ticket maens this peasenrer ticket and 
teryoge check, of which th=3 com thons end the mtioes form pert, “cer. 
Age" «s SQuivelent to “tronsgortation”, “cyrrrsr” mesons eli alr corners the! 
Carry Of urcertake to Carry ihe patsceneer or hr borer y= he-eunder or 
any ciner service incrcents) to tucn al corricce, “WARSAW CONVE on” 
Meens tre Corvention for the Uni Acation of Certain Rules Relating to inter- 
nat.onsi Carneve by Air s.ered et Wrovregw, L7th October 1979, of that 
pals amenoed af The togue, ith Leptember 3, whichever mey be 
B>Dlicabie. 


_2. Carriace hervurdcer is sabect te fhe mise oad Heeltytions retoting to 
Usdsiity evireianed ty the Misczew Comwvctica porese sven carriage te net 
“nce matenal carriasy” as teteed by taat Conroeten. 


2. To the extent not in conflict with the foresong 
Services pertormed by each Carrer are BDiext to (1) wars contained 
im this Gemet. (11) epolicedts tariffs, (1) Carers conditions cf camnces end 
felated regulations which new mece part herwol (end wre eveiledie on epplice- 
hon et the offices of commer), except in trensmortabon bets cen @ p! ” 
bw United Staies of Canode ang eny piece ovtuide thers! to wh tarttis 
in torre in these countn@s eppty. 


Hi Carriers name may be sbdrovisted in the ticmet, the full neamne and ite 
Bdbrevietion being set forth in camners tewitte, conditions of Cores, regula 
frons of timetedien: ca 
OMwmsite the ¢ 
Biongm~ng 


and other 


S An ew 


ca 4 
PB rrer losing @ ticket or cheching hezgege for carriages over the 


MOLNGT Bal Carrer O08 0 ONty 88 ite BZent. 


nted in bolder type than 
thereof. 


sg 


und text of the Notice and Condit ans 


NOTICE 

stop in @ country other than the country of departure the Warsezw Con- 
ems and in mest cases limits the liability of carmers for death or personal inju 
also notice hasded “Advice to Intemational Passengers on Limitation of Liability”. 


CF CONTRACT 


6 Any excturion or limitation of liability of carrier shall apply to and be 
for tre benefit of events, servants end representatives of carrier eng ary 
ferzon whose sircrett is used by carries for carnege ond its szents, servants 
ONG representatives. 


?. Checked bareese carried hereunder will be delivered to tno tea-er ef 
the bee checn. in case of Gamece to bergege complaint must be ~ ate 
in writing le camer tortne@ith after discovery of the damage end, at =e late st. 
withwn ? days trom recep? and in csse Gd delry, the compiaint must oe mace 
w thin 2) Gays from Ue cote the bessa fe wes Gel: vered. 


@. This ticwet is pood tor carriage for one year from date of issue, extent 
80 Otherwise provesad in this ticket in carners taritts conditions of ce: age, 
or relsted regulations. The fare for carneses Pereunder is aul)™! lo crate 
pro to commencement cf carriage. Corrmr mary retuse transportation i! the 
epplicadie fare has not bom ford. 


9. Carrier undertakes to wee its best ettorts to carry the passenger and 
beggace with ressonetie drpstch. Times shown in (imetacies cc esew ere 
ere Mot Euaerenteed end form mo part of ths comtewc! Carrier may wi 
netics suiratitute siternste cerriers of aircreit, and may alter or omit stor 
pieces shown on tire trchet in case of meceasity. Schedulos are Bubpect to 
chanes without notice. Carrier gtsumes fo responsibility for making com 
nections. 


1G Prasenger shat 

Logg ott exit. entry and oiher required Gocuments and arrive at (he a.rowt 

the time fixed by carrer or, if mo tiene iS fixed, eary enough to com; eta 
Ceoerture procedures. 


IL. No agent, servent o- ropresenistive of carrie: hes suthort 
modity ev evive ony provision of this contract 


with eff Government travel requirements, 


ty t eiter, 
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that notwithstanding anything contained in’ the 
effectiveness Resolution, this amendment shall be 
implemented at the next time of reprinting ticket 
stock, but in no event later than April 1, 19izZ. 


(END) 


Filing Period: Intended Effectiveness Date: 


1 November 1968 
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APPENDIX "F" 


PASSENGER TICKET - 
CONDITIONS OF CONTRACT 
AMENDING 


Expiry Date: Indefinite 
LOZ(PTPC) 275) 
203(PTPC) 275b ” _ Type: A 
303(PTPC) 275) ‘ 


RESOLVED, that Paragraph (1) preamble of Resolution 275b is 
amended to read: 


(1) "that the 'Notice' and the ‘Conditions of Contract! 


%* ‘ 
on the +rnside-eever-ef-the Passenger Ticket and Raygage 
Cheek used for interline international carriave reads 


as shown in Paragraph (2) below." 


Filing Period: Effective Date 


‘ 


August 11 - September 22, 1970 1 November 1970 
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Supplemental Affidavit of Stanley J. Levy, in Support 
of Motion. 


JNITED STATES DISTRICT COURT 
SouTHERN District or New York 
(SAME TITLB] 
Strate or New Yor tes, ; 
County or New York { ** 


Sran.ey J. Levy, being duly sworn, deposes and says: 


[ am a member of the firm of Kreindler and Kreindler, 
attorneys for plaintiffs herein and am fully familiar with 
the pleadings and proceedings herein. I submit this affida- 
vit, pursuant to permission granted by the Court, in re- 
sponse to defendants’ “Supplemental Affidavit” and in sup- 


port of plantiffs’ motion to strike defendants’ Second Affir- 
mative Defense wherein they seek to extend to themselves 
the Warsaw Convention’s limitation of liability. 


A. 


1. Defendants’ final effort to persuade the Court to 
extend the Warsaw Convention damage limitation to em- 
ployees is based upon the erroneous contention that United 
States’ public policy favors the Warsaw Convention’s 
ae liability regime. Presumably, defendants hope that 

' the Court finds a policy favoring the Warsaw limited 
ates regime, it will extend the limitation of liability to 
employees even though the language and history of the 
Convention do not justify such a broade ning of coverage. 
However, the Warsaw Convention is contrary to public 
policy, the reason for its creation, —to protect the infant 
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airlines, no longer exists and the $9,000 Warsaw damage 
limitation, even supplemented by the carriers’ “voluntary 
agreement” to pay $75,000, is still woefully inadequate and 
leaves most Americans grossly undereompensated. 

The history of the proponents’ many attempts to correct 
Warsaw's admitted problems demonstrates that Warsaw is 
contrary to American policy and harmful to the rights of 
American travellers. The entire damage limitation con- 
cept, and in particular the extremely low damage limitation, 
has been the souree of continuing criticism which, on at 
least one occasion, led to the United States formally de- 
nouncing Warsaw. Despite the conceded inadequacies of 
Warsaw and the continuing efforts to correct the problems, 
not a single administration in the last 25 years has been 
willing to submit any Warsaw amendment to a Con- 
gressional vote realizing that the expected rejection would 
compel denunciation of the Convention. 

2. The Convention's damage limitation is coneededly in- 
adequate. The recognition of the inadequacy explains why 
courts, in large death and personal injury cases, have 
found ways of evading the Warsaw limitation. See Mer- 
tens vy. Flying Tiger Line, 341 F.2d 851 (2nd Cir. 1965) 
cert, denied, 382 U.S. 816 (1965); Warren v. Flying Tiger 
Line, 352 F.2d 494 (9th Cir, 1965); Lisi v. Alitalia, 370 F.2d 
508 (2ad Cir. 1966), aff'd by a divided court, 390 U.S. 
455 (1968). 


3. Kiven if the Warsaw limitation was reasonable in 
129, it is generally agreed that the damage limitation is 
totally unreasonable today. The statistics on “The Pur- 
chasing Power of the Consumer Dollar” compiled by the 
Department of Labor (attached as Exhibit “V") show that 
the value of the dollar has fallen more than 68% since the 
Convention was adopted in 1929, According to the Labor 
Department figures, the dollar (using 1957-59 as $1.00 (de- 
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clined in value from $1.674 in 1929 to $0.88 in 1966, when 
the Montreal Agreement was adopted, to $0.535 in June of 
1975. Even the $75,000 Montreal damage limitation has 
declined in value 31% since it was adopted in 1966, 


4. Thus, it is clear that both the Warsaw and Montreal 
damage limitations operate to deny passengers full and 
fair recovery. Statistics recently compiled by the Civil 
Aeronauties Board [CAB] dealing with financial recovery 
for passenger deaths and serious injuries in aircraft acci- 
dents (attached as Exhibit “W”) substantiate that passen- 
gers injured or killed in Warsaw flights inevitably receive 
far less than passengers injured in non-Warsaw flights and 
are generally grossly undercompensated by American 
standards. Table 1 of the 1975 CAB statistics shows, that in 
non-Warsaw death settlements in 1974, 100% of the sur- 
vivors of those killed recovered in excess of the $9,000 
Warsaw limit and 75.8% recovered in excess of the Mont- 
real limit. The effects of inflation and higher verdicts 
are demonstrated by Table 1 which shows that in inost 
categories the percentage of recoveries exceeding the stated 
amount inereased between 1970 and 1974 and by Table 5 
which shows that the average recovery in non-Warsaw 
passenger death cases increased 130% from $102,358 in 
1968 to $233,210 in 1974, However, Warsaw passengers in 
the same period have been limited to a maximum recovery 
of $75,000 regardless of their actual loss. 


5. The Reed case dramatically demonstrates how woe- 
fully inadequate the Warsaw damage limitation is and 
how it operates to deny survivors a fair recovery. At the 
time of Dr. Reed’s death, he was 34 years of age and em- 
ployed as a scientist-investigator at the Sloan Kettering 
Foundation with an annual salary of $19,323. His em- 
plover has stated he would be earning $30,000 by 1979, He 
is survived by his wife and three infant children, all of 
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whom were totally dependert on hiin for their support. 
Clearly the case has a value many times in excess of 
$75,000. Yet Warsaw would limit recovery to an arbitrary 
amount and deny his family the full and fair recovery they 
are entitled to under New York law (Kilberg v. Northeast 
Airlines, 9 N.Y.2d 34, 211 N.Y.S.2d 133 (1961)) and under 
federal admiralty law (Moragne v. States Marine Lines, 
Inc., 398 U.S. 375 (1970); Sea-Land Services, Inc. v. 
Gaudet, 414 U.S. 573 (1974)). 


6. The effect of Warsaw was not foreseen when the 
United States originally adhered to the Convention. The 
legislative history demonstrates that the Convention was 
adhered to in 1934 with virtually no Congressional ex- 
amination. During the Congressional discussions in 1965 
when Congress was considering the Hague Protocol, 
Senator Gore, who recognized that Warsaw “ran counter 
to ail American legal concepts,” attempted to review the 
Congressional history and debates concerning the ratifica- 
tion of Warsaw. He found that there were no reports, no 
documents and no debate. Asa result of the complete lack 
of any analysis he concluded “that the Senate acted in 1934 
in the most routine fashion on a matter deemed to be of no 
particular importance.” 111 Cong. Ree. 17,882 (1965) (at- 
tached as Exhibit “X’’). 


7. By 1955, it was generally recognized that the Warsaw 
damage limitation was totally unrealistic. Efforts to evade 
the Warsaw limitation by alleging inadequate ticketing or 
willful misconduct were being successfully advanced. In 
an attempt to make the Convention “unbreakable” and to 
correct “omissions” in the origina! treaty such as the fail- 
ure to include the carrier’s employees within the damage 
limitation, the airlines proposed certain amendments to 
the Warsaw Convention. The plan was to “correct” War- 
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saw by a Protocol since it was generally recognized that a 
new treaty with a damage limitation could not be ratified. 


8. The Hague Protocol was signed in 1955. For ten 
years its sponsors refused to forward it to the Senate for 
the Senate’s advice and consent. When Hague finally 
reached the Senate, the Administration included a pro- 
posed mandatory $50,000 insurance scheme because it was 
recognized that the Hague Protocol could not be passed 
with its $16,600 damage limitation. However, the pro- 
ponents quickly discovered that neither the insurance plan 
nor Hague had any chance of passage. Indeed not only 
was there strong opposition to Hague but it quickly be- 
came clear there was strong support in Congress to de- 
nounce and withdraw from Warsaw. 

Senator Yarborough, a member of the Foreign Rela- 
tions Committee, condemned Warsaw as opposed to 
“American common law [whereby] a person injured by 


another’s negligence can recover his full damages,” sup- 
ported the New York Times editorial which characterized 
Warsaw as “contrary to American principle and unfair in 
practice” anc called for its denunciation. 111 Cong. Ree. 
15,596 (1965) (attached as Exhibit “Y”). Senator Sam 
Ervin also ealled for withdrawal from Warsaw-~on the 
grounds that: 


“There is no justification whatsoever for denying to 
American travellers who are injured by the negligence 
of commercial airlines just recompense for their in- 
juries or granting to commercial airlines special im- 
munity and limitations from liabilities for negligence 
not enjoyed by any other commercial enterprise.” 
111 Cong. Ree. 16,716 (1965) (attached as Exhibit 
nL) 
Ld 
Senator Robert Kennedy stated that what the Govern- 
ment should be seeking was “fair protection for the inter- 
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national air traveller,” that Hague was not the solution 
and denunciation of Warsaw would present a better and 
fairer regime for travellers. 1:1 Cong. Ree. 20,165 (1965) 
(attached as Exhibit “AA”). Similarly, Senator Gore 
characterized Warsaw as contrary “to the whole system 
of American law .. .,” stated that “it no longer properly 
serve[d] its intended purpose” and felt the Senate should 
vote on Hague since refusal to ratify Hague would en- 
courage the Administration to denounce the Warsaw Con- 
vention. (Gore, supra, at 17,882-83). 

In view of the clear indication that Hague would be de- 
feated the Administration requested that the vote be post- 
poned. The Congressional attitude toward Hague and 
Warsaw hardly showed a policy in favor of damage limita- 
tions or of the Warsaw Convention as defendants claim. 


9. During its efforts to obtain support for Hague the 
Administration had promised to denounce Warsaw if the 
damage limitation was not increased. When it became 
clear Hague could not be ratified the Administration tried 
to obtain a voluntary concession from the airlines to in- 
crease the limit to $100,000. When the efforts failed, the 
Administration formally denounced the Warsaw Conven- 
tion, the denunciation to become effective on May 15, 1966. 
Two days before the denunciation was to be effective, the 
international airlines “voluntarily” agreed to waive dam- 
age limitations up to a maximum of $75,000 and the Ad- 
ministration agreed to withdraw the denunciation. Twenty- 
nine Senators protested the Administration’s plan to with- 
draw the denunciation without public hearings. 

The Montreal Agreement is not a treaty; it is a special 
agreement by the airlines under Article 22(1) of the War- 
saw Convention. There were no public hearings on the 
Montreal Agreement and it was never submitted ior ap- 
proval to the United States Senate. The Montreal Agree- 
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ment has been described by two of the United States 
Representatives who participated in events leading to its 
formulation as one that came about “almost overnight, and 
without normal constitutional and legislative processes 
....” Lowenfeld and Mendelsohn, The United States and 
The Warsaw Convention, 80 Harv.L.Rev. 487, 601 (1967). 
In concluding their discussion of the Warsaw Convention, 
Lowenfeld and Mendelsohn stressed that the Montreal 
Agreement was to be an interim solution “to be tested, 
studied, revised, and eventually either abandoned or em- 
bodied in a new formal treaty.” Jd. at 602. 


10. The Administration recognized that the $75,000 was 
inadequate and violated the rights of American passengers. 
Since it had said that Montreal was an ‘‘interim’’ measure 
it began efforts to raise the damage limitation in the hope 
of salvaging Warsaw. During the negotiations that fol- 
lowed the Administration stated, time and again, that its 
goal was to assure that any damage limitation would pro- 
vide full recovery to at least 80% of Americans injured or 
killed. As a result of the first CAB study on death and 
personal injuries conducted in 1970 it became clear that 
a damage limitation of at least $300,000 was required. 
Despite this oft-stated policy the Administration agreed to 
sign the Guatemala Protocol in 1971 which contained a 
$100,000 damage limitation. 

As with Hague, the drafters opted for a Protocol because 
they recognized that a new Warsaw-type scheme could not 
be successfully presented to the United States Congress. 
Like Hague, the Guatemala Protocol damage limitation 
was recognized to be so inadequate that it could not be 
presented to the Congress without some scheme to increase 
or supplement the damage limitation. Also like Hague, 
the Administration has been very reluctant to bring the 
matter to a vote and for five years has refused to submit 
Guatemala to the Senate for its advice and consent 
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11. There is no United States policy supporting any 
‘principle of limited lability for international air ear- 
riers.’’ Warsaw was ratified without consideration or 
analysis, as Senator Gore noted. No Amendment or 
Protocol supporting Warsaw has ever been favorably acted 
upon by the Congress. Moreover, since 1934, the following 
international treaties in addition to Hague and Guatemala 
have been drafted containing limitations on liability for 
personal injuries incurred in international air travel: 


(a) Convention on Damage Caused by Foreign Air- 
eraft to Third Parties on the Surface. 310 
U.N.T.S. 181, (October 7, 1952); 


(b) Convention, Supplementary to the Warsaw Con- 
vention, for the Unification of Certain Rules 
Relating to International Carriage By Air Per- 
formed by a Person Other Than the Contracting 
Carrier. 500 U.N.T.S. 31, (September 18, 1961). 


The United States has neither adhered to nor ratified any 
of these treaties and no administration has been willing to 
bring any to a vote. History demonstrates that there is 
no poliey favoring a ‘‘prineciple of limitation of lability 
in international transportation’’. Defendants’ claim is 
totally unfounded. 


12. In sum, the history of Warsaw is that of a Treaty 
adopted without any analysis or consideration by the 
Senate, that has no public support and that is contrary to 
established public policy. Much effort has been expended 
drafting amendments in order to correct Warsaw’s 
admitted faults, but no administration has been willing 
to submit these protocols to a legislative vote. The 
conditions that led to Warsaw no longer exist. The 
Convention is outdated and does not serve the interest of 
the travelling public. The damage limitation is totally 
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inadequate and denies the American traveller the right to 
full and fair recovery. It is contrary to American law 
and violative of American public policy. In view of these 
factors, public policy dictates that the treaty be limited 
to its precise language and that any efforts to extend it 
to uncovered situations be rejected. 


B. 


13. Defendants continue to base their argument on the 
unsupported claim that the word ‘‘carrier’’ as used in the 
Convention applies only to a corporation. Indeed their 
entire Article 27 argument rests on this premise. How- 
ever, as was pointed out previously, there is no language 
in the Convention itself, no legislative history and no 
authority to support defendants’ claim that the drafters 
intended to have Warsaw apply only to corporate carriers. 


14. Initially defendants argued that since virtually 
every domestic and foreign airline today is a corporation, 
the word ‘‘earrier’’ in the Warsaw Convention must refer 
only to a corporate entity. Defendants’ Memorandum at 
pp. 8-9. Plaintiffs then pointed out that in the twenties 
and even today many private individuals function as ‘‘air 
carriers,’’? enter into contracts of carriage, issue tickets 
and provide air transportation. We submitted only a few 
of the many pages from the World Aviation Directory to 
illustrate that individuals still functioned as air carriers. 
Historically it was clear that during the Warsaw period 
many small carriers were functioning and _ providing 
‘international transportation,’’ particularly in Europe 
with its more limited geographical boundaries. Plaintiffs’ 
Reply Memorandum at pp. 4-5. Defendants now concede 
that the word “carrier” can include a natural (non- 
corporate) person ...,’’ but argue that this is ‘‘not the 
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type of ‘carrier’ with which the Convention is concerned.’’ 
Defendants’ Supplemental Affidavit at p. 2. No reason is 
given to explain why the language of the Treaty should 
not be given its usual meaning or why certain classes of 
carriers should be arbitrarily removed from the Conven- 
tion. Significantly, they point to nothing in the Convention 
language and cite no history or authority to support their 
ill-founded claim. 


15. Since they were unable to find any relevant support, 
defendants now attempt to base their claim on a 1974 
CAB service list which itself contains at least two non- 
corporate carriers. However, the service list is only that 
—a service list. It was never intended to be and is not a 
list of all carriers who function as air carriers in the 
United States. It certainly is not a list of those who are 
“‘earriers’’ within the meaning of the Warsaw Convention. 
There is no question that the CAB was simply attempting 
to notify those carriers who had filed with it and was not 
attempting to list all Warsaw Convention ‘‘carriers”’, 


16. As plaintiffs have noted, there are many air ear- 
riers operated as private individuals rather than as cor- 
porations. That was also true in 1929 when the airline 
industry was in its infancy. Defendants note that many 
of the present day giant airlines had incorporated prior 
to 1929. What defendants fail to point out is that many 
of today’s major international carriers are the corporate 
survivors of intense competition that took place over many 
years and that these carriers took their present form by 
acquiring or merging with innumerable smaller individual 
and corporate carriers. For example, United Air Lines 
took its present forn: in part through the acquisition of 
numerous small carriers. Mayer, Corporate anp LEGAL 
History or Usrrep Air Lixes anp rts Prepecessors anp 


A251 


Supplemental Affidavit of Stanley J. Levy. 


Sussipiaries, 1925-1945 at 7-15 (1953). Among those 
smaller operators which eventually became part of United 
Air Lines was a company called Varney Air Lines, Inc. 
which was first incorporated in 1929 for the purpose of 
taking over the property, lucrative air mail route and good 
will of Walter T, Varney who had operated the route as 
an individual until the 1929 incorporation. Jd. at 98-99. 


17. The airline industry of the late 1920’s bears as little 
resemblance to the airline industry of the mid-1970’s as 
the aircraft they employed does to today’s jet transports: 


“During the next few years [following Lindberg’s 
1927 flight], scores of airline companies were estab- 
lished. Some were precariously founded on the pro- 
verbial wing and a prayer, and such was the intensity 
of the boom that many of these won through more by 
luck than judgment on the tide of a joyful seller’s 
market. Others were set up with vast financial back- 
ing, to beeome pillars of the industrial world 

person who owned an aeroplane could start a service 
without asking anybody’s permission other than that 
of the owners of the land he wished to use. It was a 
wonderful period of opportunity for private enter- 
prisc.’’? R.E.G. Davis, Airuines oF THE Unrrep States 
Since 1914 at 57 (1972). 


“The growing enthusiasm for air travel was sustained 
long atter the publicity of the Lindberg epic flight, 
and continued to flourish in spite of the advent of the 
greatest economic depression in United States history. 
Almost anyone with enough dollars to buy a seeond- 
hand aircraft capable of carrying a few passengers 
could still attract business.’’ /d. at 147. 


Thus, the history of aviation demonstrates that in the 
1920 and 1930’s when Warsaw was drafted and adhered 
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to, individual enterprises flourished and non-corporate 
carriers abounded. 


18. The issue of whether a person is a ‘‘earrier’’ within 
the meaning of Warsaw does not depend on whether the 
person providing air transportation has filed a tariff with 
the United States Civil Aeronautics Board or been given a 
license by a governmental regulatory authority.* Tt de- 
pends on whether the carrier entered into a contract of 
carriage and provided air transportation. Similarly, the 
question of whether a ticket was issucd has little signif- 
ieance. The Convention is quite explicit in providing that 
the failure to deliver a ticket does not affect the applica- 
bility of the Convention, but if an adequate ticket is not 
given, the carrier cannot avail himself of the limitation of 
liability. Article 3(2). Lisi, supra; Mertens, supra; War- 
ren, supra; Stevenson v. Sud Aviation, et al., Civil Nos. 
49234 et al. (N.D.Cal., entered September 15, 1969) (at- 
tached as Exhibit “BB”); Egan v. Kollsman Instrument 
Corp., 21 N.Y.2d 160, 297 N.Y.S.2d 14 (1967), cert. denied, 
390 U.S, 1039 (1968). 

19. As previously noted, Article 27 was designed to 
cover two contingencies, first, the death of the individual 
carrier, and second, the dissolution of the corporate car- 
rier. If defendants’ restricted interpretation of the word 
‘“‘deces’’ is adopted, Article 27 would be limited to only 
those cases where the carrier is an individual and the 
section would operate to prevent abatement. Since the 
drafters realized that many individuals were operating as 


* Defendants merely “question” whether the individual carriers 
have satisfied the regulations which defendants claim are factors. 
However, it should be noted that defendants have offered no proof 
that these or any other individual carriers have in any way failed 
to meet the alleged conditions. Defendants’ questions are at best 
rhetorical and lack any probative significance. 
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carriers, a provision such as Article 27 was essential to 
assure survival of actions where the individual carrier dies. 

But Article 27 has a broader meaning as Dr. Mapelli 
Lopez, General Counsel of Iberia and a recognized air law 
expert notes. While some other term might have been 
more precise, Dr. Lopez states that Article 27 does apply 
where a corporate carrier has ceased to exist, i.e. has dis- 
solved, merged with or been acquired by another carrier or 
entered bankruptey. Plaintiffs’ Reply Memorandum at 
pp. 7-8. Thus, Article 27 offers no support for defendants’ 
contentions. 


C. 


20. Defendants have not altered their essentially cir- 
cular arguments relating to the TWA tariff and ticket 
provisions. Defendants’ Supplemental Affidavit at pp. 
9-11. 


The CAB admittedly has the statutory authority to 
require an air carrier to state in its tariff that certain 
travel is governed by the Warsaw Convention. 14 C.F.R. 
§ 221.38(]). However, it is quite clear that an air carrier, 
by a tariff filing, cannot alter, amend, supplement or 
modify the Warsaw Convention. The TWA tariff relied 
upon by the defendants states this explicitly: 


“Rule 2. AppLicABILITY OF TARIFF 
(A} General 


(5) Rules stating any limitation on, or condition 
relating to, the liability of carriers for personal injury 
or death are not permitted to be included in tariffs 
filed pursuant to the laws of the United States, except 
to the extend provided in Rule 16(B) (1) with respect 
to Tariff C.A.B. No. 17. Any such limitation or con- 
dition in any rule herein is not a part of Tariff C.A.B. 
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No. 17 except to the extent provided in Rule 16(B) (1) 
with respect to Tariff C.A.B. No. 17 filed with the 
Civil Aeronautics Board of the United States. 
Nothing in this Tariff modifies or waives any pro- 
vision of the (Warsaw) Convention.’? TWA Joint 
Tariff R-3. [emphasis added] 


By its own terms, the Tariff does not modify or waive any 
provision of the Convention. Therefore, it cannot extend 
the damage limitation to anyone not covered by the Con- 
vention’s own terms. It certainly does not authorize the 
type of amendment and extension defendants urge. 


21. Defendants again attempt to renew the argument 
that the TWA tickets’ Notice and Paragraph 6 of the 
‘‘Conditions of Contract’’ extend the limitation of liability 
to TWA officers and employees. As previously noted, 73 
specifically incorporates the tariff which contains a pro- 


hibition against ai y attempts to limit liability for personal 
injuries caused by negligence. (See Plaintiffs’ Reply 
Memorandum at 19-30). 

Defendants, apparently recognizing that TWA cannot 
rewrite or amend Warsaw alone, argue that the Board’s 
approval of the revised ticket can lead to the same result. 
However, the argument is not well founded. 

The history of Lisi, swpra, and the ticket form used by 
the airlines illustrate the point. At issue in Lisi was the 
adequacy of the notice given passengers pursuant to 
Article 3(1) of the Convention. The Court found the ticket 
inadequate in Lisi even though it had been passed on by 
the CAB. As a result of Lisi, the standard ticket form 
was revised and submitted to the Board for approval in 
1969 and the new ticket form was approved by the CAB in 
1969, See Exhibit ‘‘M’’, Defendants’ Supplemental 
Memorandum. <A copy of the Order itself (attached to 
Plaintiffs’ Supplemental Affidavit as Exhibit ‘CC’’), 
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reveals that it contains no reference whatsoever to the 
question of whether the Convention’s limitations on liabil- 
ity extend to a carrier’s officers or employees. 

Any Board action approving a tariff or ticket must 
operate within the confines of the language of the Treaty. 
Even if the CAB had approved a form of ticket with 
provisions contrary to the specific terms of the Treaty, the 
provision would remain invalid. Questions of Treaty 
interpretation always rest with the Courts. 


WHEREFORE, your deponent respectfully requests that the 
plaintiffs’ motion be granted striking defendants’ Second 
Affirmative Defense or, in the alternative, for partial sum- 
mary judgment in plaintiffs’ favor with respect to such 
affirmative defense. 


Dated: New York, New York 


a ye 
April 14, 1976 


Stantey J. Levy 
Sranuey J. Levy 


(Sworn to April 14, 1976.) 
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VIT OF STANLEY J. LEVY 


CIVIL AERONAUTICS SOARD 


WASHINGTON, OC. 254528 


wacecy RerertoO B-32 


October 21, 1975 


Lee S. Kreindler 
Kreindler and Kreindler, 
Attorneys at Law 
$39 Park Avenue 
Naw York, New York 10016 


Dear Mr. Kreindler: 


Jin Landry has informed me that you indicated 
that you hed not received the C.A.B. cospilation of 
accident statistics compiled for the period 1964 through 
1973., Although these statistics have not yet been 
conpited es a C.A.B. publication, oa Janvary 31, 1975 
I eid forward to you several of the most pertinent 
tedles which have been compiled in 2 conprehensible 

I regret that it appears thet those tables may 

beve beea lost or nmislaid. 


Please find enclosed a copy of ny January 31 
jetter, and the pertinent tables which were transmitted. 
therewith. 


Very truly yours, 


\ 


Peter EB. Schwarzkopf 

Assistant to the 
General Counsel, 

International Affairs’ 


Enclosures 


ce: Janes Landry 
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Ver ehere vce 
vo surmise that 
eee ity 
ve for 


Oust 


seta dex 


tag streces. or ¢> Amdass.cor 
Stevenson. A routine appotniment:, 
red, qvirat Mave the e:fect of de- 
@ mrestise of the UN, ond of down- 
tthe U.S. relations tat That danger 
nm entirely averted) Wha a moa of 
Derg’s stature teaves a liietime pesi- 
. the hizhest court tn the land to be- 
"S$ spokesman a: the UN. it 1s 2 pov- 
stament to this countr;'s belief in the 
zation and in the orderly settie- 
rnational diterences. 
‘rratsing Mir. Goldberg's qualifca* Moris 
task, however, it is more pert.nens to 
3 work as Secretary of Labor tn Pres!- 
snnedz'’s Cabinet and his previous c2- 
e bar. Frem a high!s compe?.cive 
on he emerged as one of the coun " 
or lawyers: he repescediy demon- 
wat caprc'ty as necotiator acd os 
ssman for the cause of labor. This 
» id plus his resourcefulness as = de- 
be saluable at the U.N. 
tas Goldberg has put aside his 
. robe Ib is well to remember also that 
¢ many laments when he gave up 
‘ © cnrreer as Secretary of Labor for 
hela Some wondered 
2 nis €srumion, his 
d his sxill as a mee 
greater advan:sge orrsice the Ju- 
n There has beer mo stxgestion 
+ pe was not well anijusted to the 
tlifeofajudge But che other quai- 
ch made nim wu formidable fics in 
z.net have not been | 7 the 3 Sears 
$ succesded Jistice: Fax SF “furser, 
nzness of Kir. Go! 
piace In the judicint > rens for 
scramble of tnternctional poll 
York telis much avant the q 
sssmaashio, No one can "se: Gus! y 
“1t he accented this rm 
*2nt out of a sense of 4 
2) Tustice Chastes Evons Hu: 
sieisel? te bk nominates fort 


to leave 


azsistant to 
rersoas. We 
mole fact that 
left she Court 
his country 
at the U.lr, 


: Reesere!® for sim 
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there cata no* have 
nat been convinced th 
sor need of his Cale 
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tems he faces in the wortd orca- 
eA oF his intets 
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oon Kis assiqnrment cs Being tnti- 
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tory —his search 
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CONGRESSIC 


emson as our Ambiss.dor to the United 
Nations hos dwelt on resemblaness between 
the two men. And t's may be Justified in 
terms of intellect, ou tlowk, and buna $ym- 
pathies But tn ovher respects the Presi- 
dent coulda have serrched far ond wide with 
out RrJding two mere d.ssliullar men 

Mr. Strvensun, ¥ vatlo! his talents, wes 

rather Giicdent, rospective inah—A Man 
Bot cles to eeqr f-assurance = Mr 
Go'duerg Iscutlroma dis st pattern. His 
long elim> un the SGee from abject pov- 
erty as an child in 220 wsstiNed Im hitar, 
and mght!y $0, a notssle ccoafidence in him- 
self.and his avilitics, After his experience 
as o topfirsht labor laajer, cs a troub'e- 
shootiag eapeapohep of Labor, and as un “ac- 
tionis:* smbder of the Supreme Court, it 
could nivdie be otherw'se. The Russian or 

other anti-American Celeaate who elects to 
cross verbal swords with him in the U.N. will 
Guicaly discover that he has taken on a 
formidabie opponent. This ts mot to sug- 
gest that Mr. Coldvers, with his independent 
turn of mind, will alwars be In accord with 
every word of the ine print in American for- 
eign policy. But his ci®erences of opinion, 
ff and when they arise, wil) be argued ont 
within the ndmintstration. He must be in 
full sym>aths, however, with the baste pol- 
icles which our Government has been ac- 
vocating in the U.N. Were it ctherwise, the 
President would cot have appointed him, 
nor would Mr. Goldberg have accepted the 
appolatment. 

Some wonderment has been expressed 28 
to why the new ambassador would give tp 
a lifetime seat on the Supreme Court to taxe 
@ post in which he will serve at the pleasure 
of the President. His reduced salaury—$9,500 
less In the smbassadorial post—!s o%set at 
least to some extent bz the perquisites that 
go with the position. But money could not 
have figured importaotly in the decision. 

As a member of the Hizh Court, it could 
hardly be siid that Mr. Goldberg was cabin‘d, 
cribb'd, and confined by the traditicns of 
that Institution. There is, however, reuson 
to believe that he chafed under such mild 
restraints as his Judicial status imposed upon 
him. Purthermore, at 56. he can ressonably 
loox forword to a long a id rewarding future 
One of these rewards I!:s In the opportunt- 
ties for service which wi! be- open to him in 
this new essignment. Ii can be expected 
to serve with distinction, and the President 
has done well to give him the chance 

The new ambassacor and his lady will be 
missed in Washington. But this entire com- 
munity wishes them well a3 they enter a new 
phase in thetr productive lives. 


TIE HAGUE PROTOCOL TO THE 


,ARSAW CONVENTION 


Mr.GORE. Mr. President, the Senate 
is soon to consider the Hague protocol 
tc the Warsaw Convention relating to 
internation! transvortation by air, In 
m; view, this is of maior significance 
per se, but its implications are even more 
important 

Mr. HARTKE, Mr. President, will the 
Senator yield? - 

Mr. GORE. TL yieid. 

HARTKE. fir. President, the! 
Tennes: is about to ede 
the Senate on a Very important matter 
which evidently cid not receive very 
much consderation in the Committce on 
Fore:tn ticlativns. or, at least, not the 
kond of consideration that Thope it eit 
receive on the hou 

I asenciate mavsell 
from Tennesses To hove that I can te 
of sone bicip in presenture the true facts 
relating to this matter to the attention 
of the Senate. 


Myr 


ator from 


with the Senator 


(L RECORD ~~ SENATE 


Mr. GORE. Afr. President, I ap 
ciate the remarks of the Senator. Is! 
welcome his aid 

Mr. President, I respectfully suszest 
that serious consideration b2 given to 
three points. 

Furst, this protocol, 
tion which tt amends, does mot concern 
the U.S. Gover unt directly. Rether, 
it deals with 2 tionships between the 
firlines and pzopie who use them. And 
it does so in a grassly incquitable man- 
mer. Its real purpose is to limit, by 
treaty, the liability of ai:ines and their 
imsurance compacies in tort actions 
growing out of death or injury of pas- 
senzers due to negligence on the part 
of airline emnpiozees. 

Second, the effect of this entire dccu- 
ment is to repeal and override domeszic 
law. Now, I do not object to the hizh 
standing given treaties by the Const:tu- 
tion and by the Supreme Court. Nor do 
I object to the Court’s 1920 decision in 
Missouri against Holland. What I do 
object to js the casual way in which the 
Congress, in approving the Warsaw Con- 
vention in 1934, legislated by treaty on 
a comestic matter. I would hxe to point 
out at this time, also, that we will shortly 
consider a whole series of treaties which 
will have the effect of altering domestic 
tax law. These iniernational agreements 
must be eiven cue consideration andoanly 
anproved by the Senate, if approved, with 
the full knowledge of the purport and 
extent of the proposal. 

Third, this protocol has been only 
halfhearted!y endorsed by the adminis- 
tration. Indeed, its endorsement has 

nal on the enactment 
ation which is itself of question- 
eble propricty, but which has not vet 
been cleared by the committee consider- 
inz it. In my opinion, enactment of the 
proposed legisi:tion is quite doubtful. As 
I understand the octal position of the 
State Department, it is that in the evant 
the bills are not enacted, we should 
denounce the basic Convention and with- 
draw from it. It would seem hardly 
necessary to point out that we should 
enact such lezislat:on before we give new 
life to the Convention by anpreving the 
protocol. 

li what I have just stated {s correct, 
we have three courses of action open to 
us 

First, the Senate can refuse to give its 
consent to this Protocol, The State De- 
partment can then denounce the Con- 
vention and withdraw from its tem 
‘Denounce” moy seem like an ugly vord, 
but in this case it is not. A spec 
provision covering this procedure is set 
ow’ in the Convention itself. 

Second, Senate action can be withheld 
perdine dienasition of the accompcny- 
tht cammpalsave inairanee leeislation see 
Gmrmended by the State Department, rt 
onoosed by the wislines, 

Tied, the Senate can approve tiris 
provocel, thereby giving an outdated ae 
Bevcenfal toe CA Ses ¥ leitse on hfe, 

iy comtiniin: mdeinitely a situation 
which reacty everyone rgrees is) un- 
des rave, but which is excused on verious 
vrounds 

The f: 

preferable. 


and the conven- 


st course of action fs clearly 
The second is the lea.t we 


. CONGRESSIONAL 


third is, to Me, urcunscion- 


12.60. The 
expiain 2s bricfy as posrbic 

is involved 
192%, when international aviation 
$a 5m aney, and p.actically mon- 

ent $2 far as the Uscte. Siates 
erned. 2 Convention was nezotinied 
: tas the standardization of cer- 
in Droctcsres With respect to the hatie 
{porsenzers, bargaze. ond fre ant. 
@ meu impomant feat was the 
: the amount which could 
b2 recoversd from the cirline in the 
event of rs ence reswiins in injury 
er cath of passengers. This figure was 
at $8,300, <A greater recovery 
® eZected only upon proof of the 
zugence, and the deeree of 
e cepended on the interpreta- 
tion of a French term unknown to 
American ia. 

Althouzh this ran counter to all Amer- 
ican !ecal concepts, the President in 1934 
aszed the Senate to approve this Warsaw 
Convention, and the Senate did s 

In 2n e“art to ascertain tre views of 
Seniors at that time, I sought to read 
the Senate debates. There were nore. 
On June 15, 1934—legislative day June 
6—the Senate gave its “advice” and 
“consentec” to 12 treaties. There was 
som2 discussion of a Mexican claims 
matter, tut none whatsoever of this 
Warsaw Convention. 

So I fei: it would be well to examine 
the Foreign Relations Commiitee report 
and hea My stad reported that 
they cou'd not locate these documents. 

nis sourced a bit strange, so l asked one 

of the experts at the Legislative ghee 
ence Service to obtain these documents 
forme. Iwastold that afiera thorou 
search bi the records of the Library of 
Conzress, an inquiry of the Department 
of ciate reaty Division and of the 
National Archives nothing of this sort 
could be found. There is only the barest 
account the Senate action in the 
Executive Journal and in CONGRESSIONAL 
Recorp. 
Iam thus forced to the conclusion that 
2.2 acted in 1934 in the most rou- 
ne fashion on a matter deemed to te 
t no usldnged importance 
a few years later the lovely 
bg dune Froman was to be hor- 
inpied and denied recovery of 
more thar $3,309. 
- @ few years later former U.S. 
C2pehart was toid that his 
nm would be limited to a total 
2ither $8.360 or $16,500, even 
son and dauzater-in-law had 
23 a result of 2 gross nec- 
2 crew of the plane in v. 
tT2 fiying. Because of the 
ation a d resource:uin of ¢ 
g this vt inci- 
KS somenhat br, endings 
through court action 
and thcir insurance 
en note of 
an courts have ve 


fis 1 


OR ©: 


es to avoid the speci 
ts by altering ond maxing 
tent the degree of gross nes- 
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RECORD — 
haence in this protccol. I shall have 
more to $uy avout tc point shortly, 

Bus no are beings asced to do 
somethi: ch vorse than the Senate 
diab in, 192 We aie deing asied, in the 
l.vnt of the fall no cledte of the inequi- 
ties Wrought o. 2 past 30 yerrs by 
the Warsaw Cons to ratify the 
Hatue protces! to th.s convention which 
will, altnouci it increases the specified 
recovery limits to $16,609, so tizhten the 
lan guage of this traaiy that. in the words 
cf an attorr. who speciahzes in thts 
field, a plaint 2 wuli “nave to prove cs- 
sentially that the pilot wanted to commit 
Suicide” in order to recover more than 
the specified 316,600 treaty I:mit. 

Perhaps the Senate of 193% could not 
be expected to foresee the consequences 
of its action. 

I must confess mz inability to undei- 
stand why Senators today, when inter- 
national aviation has reacned promi- 
nence and great proportion, and after 
the inequities of th? convention are so 
vreli known, would approve such a gross!y 
unfair proposition, 

There is always a certain amount of 
tenderness involved deatings between 
or an fovernm s, and I am fully 
anpores ¢ of this fact. The United 
States 1s and must te, if there is to be 
such, the leader of the non-Comnmunis: 
world. Todo inis, ®e must have die re- 
gard for the sentiments of other gov- 
ermments, and I woud yieid doubts in 
favor of uphotding tne President when 
an agreemen: foiated by the State 
Department and involving other povern- 
ments is befoze the Senate. That is not 
to say that I vould or will always sup- 
port ansthing the State Department ne- 
goviates. But only overweening reasons 
would likely rcome my natural in- 
clination tos vy Government in 
negotiations involving other fovern- 
tents. 

But what we are dealing with here is 
relationships which snall exist between 

rlines and people wnousethem. In the 
words of the spokezman for the State 
Department who presented the case for 
ratification, a3 recorcéed on vage 1 of the 
Foreign Relations Cooimittee hearings 
on May 26, 1963: 

The principte si. Sedjees matter of the 
Warsaw Conve-. a4iof The Hague proto. 
ert is tre liak iers In tnterna- 
tional tran pat aa Of ike or Injury 
to passengers and cargo. 


This could har 
stited. This is not 
ermments concent 


y be more clearly 
1 treaty among gov- 
y their oficial acts. 
tis ecsentiatis luisation atecting pri- 
vate rizhts by way of treaty. 

fo let us not he misled by any false 
notions that te vil! te in some way for- 
feiting part of our interaationalisn if we 
apoly ordinary ruiss of commonsense 
and equity to this matter. Te we find 
that the Senate did nos fully comprehend 
the nature of its actisn in 1934, or if we 
find that conditions nave so changed as 
to require seme new course, lek us not 
hesilate to accor our cat 

Something shor te Gane about tiie 
Warsaw Convention ll no lonter prop- 
erly serves ics inienced purpose. But 
The Hague protuco! is not a solution, as 


— ““NATE 


July 22, 1969 
openly 
tate to point out 


id examine ths 
as we would ex- 


State Department 
: Mare 

these thins 
Convertion a 
amine 2 bill com: of the Commer: 
Commitice wy he would limit Habilty in 
necligence craes involving domestic al- 
lines. 

The Constitu’ 


ion and the Supreme 
Court have mi “h standing to trea- 
ties. “irvatics can os weenie Comestic law. 
Domestic laws can re enacted on the 
basis of 4 treaty provision which might 
co far beyond any powers the Federa. 
Governinent could legally claim under 
the Constitution. ‘This has been clearly 
stated by the Supreme Court, and not by 
the Warren court, cithez, but by the 
staid, if not reactionary, Court of 1920, 
in Missouri azainst Holland. 

Iam not objecting to this, but I wan 
my colleagues io understand the full im. 
port of the pronosed action. 

More than 2 million Americans travel 
across international borders by alr eack 
year. Americans account for about 60 
percent of international air travel. 

Of all international commercial alr 
travel, Americans constitute 69 percent 
Such a tribut2 to tre eminence of our 
count:y Sucn a tribute to the verve, 
the drive, the leadership of the people of 
our country. But remember, when the 
Senate ratifies a ireaty such as proposed, 
60 percent of tre people whose rights will 
be linitted thereby are, under present 
conditions, erican citizens. 

Furthormore. when a ticket from Los 
Angeles to Lundon br way of New York 
is purct progr the portion of the flight 
from Los Anseles to New York is gen- 
erally covered by the Warsaw Conven- 
tion. 

I wish you to note this point, Mr. Pres- 
ident. An American traveling from 
Dailas to Wa ton or New York with 
. ticket (an Landon may be injured or 

ay be killed Seca of the neglizence 
ar an nite ne ia landing in New York or 
Boston or Washinzton; and yet, under 
this ‘treaty, may be able to recover 
only $3,300. even though his hospital bilb 
might reach $109, C60 or mare. Or, if oe 
is killed, his wile and children may fine 
themceves coldly comtorted by the 
grand 2 vas of $8,209. Why? Because 
of tals treats, which supersedes domestic 
low. sw it is pronosed by the protocol 
to tighten the opportunity of recovery 
oiepal ey 4 Usouga the limit of $8,300 


ry, in my opinion, to the 
of Auesican law under 
waicn one whois harmed through negi- 
fence of : entitled to be mac: 
whoie, Is that not the Jaw in Alaska! 
Nr GrecUis rae It is law in Alaska 
We hove at will be law everywhere con 
tinuously. 
nr, GORE. I thank ms friend 
Ordins.y <somestio air travel carrie 
with if mo Such protection for the alr 
lines and their insurors and no sucl 
penalty ocaiast possenaercs. Interna 
tiniial oy to8 need this kind o 
provection : ouc citizens travel:r, 
abroad, many of hom may not be awar 
of the Warsuy Convention, should ro 
be penalized by it. 
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ud by ludicrous If 
AIL respons: ble 
insur ance, een - 
narelia of the Wa 
“¢ reniove that urt- 
‘9 our citt:ens the 
are entitled, rights 
ie on domestic 
nsion of thelr 
Dt eost of the tnsur- 
sa! airhnes vould 
to protect them- 
*s from more equ.t2b!e judzments or 
tioments would be equivalent, it has 
an mated, to the grand sum of 62 
snis on a tickes fram New York to 
ondon. 
Let me repeat. Wien we get right 
yA to bare facts, we are talxing about 
2 cents versus the rizhts American air 
tavelers have at home and ought to 
ve, but are dtnied uncer tunis Con- 
‘ntion and protocol, when traveling to 
Neon or eisewhere abroad 
This would be ludicrous if so much 
asedy were not invoived—tragedy such 
3 Jane Froman and the children and 
Hildren of Senator Capehart 


ees Bou 


is Prope +. 
Y seri 


and return 
stowhich: 


O! course, these 62-cent increments 
rount up, and Ieanuncerstand why the 
rites want this protocol approved. 
Al can understand, 
ce Depamment’s 


up toa point, the 
position. 
suavtment simoly cannot bring itself 
wie “hdraw from aninternational agree- 


The State 


, even an unrealistic one that is 
vtedly contrary to the best interests 
American citizens 
ough the Warsaw Convention has 
ever Deen UN derstood ty most Ameri- 
na—indeed, ce is not known 
y many er its terms—it 
25 suftictently well and unfavorably 
:own for some comsidcvable pressure to 
+ applied for either its revision or its 
enunciation. A Nabditity limit of $8,300 
just so unthinkable that even the 
Nims were searching for ways to avoid 
ie. 
So, the Hague protocol was nevotiated, 
sted September 26, 1955. It was stgned 
behalf’ of ti United States on 
1956. The State Dopartment 
me abou ling iS along its 
he Senate for advice and con- 
nd Iam not sure whose advice 
requested. Eut former Secre- 
alison July 2, 1959, ees 
sident Eisenhower who, 
turn, sent if to the Sonate on July 24, 
joo ER lanauished Here untill hearings 
eco heid on ifay 6 and 27 of this year. 
H tres protocal vers really going toac- 
3} 7 Mood, that 10-year period 
oftiation tu the present time 
long, Bet Eth! it 
? evous ocreement, an unsound 
pon Agreement’ 
would 
He SUSU SIS 
this whole no 


anfully 


Rppeur that someone had 
tit's protocol, for in 
tter Was restudied by 
reneyv group This croup pro- 
Tone Oc thas > conimittce camels— 
PS DEMOCe! Caste Ott miare closely 
Sinz the huni chan the f! 
base at this 1901 new-loox so- 
Was 2 CO sory §50,000 Insur- 
youicy to be cariied by US. airtines 


at 


a 


on allinternotioral pagsernvers Tais re- 
Quices Jegisintion we have mot vei cn- 
acted and whieh we. in my opinion, may 
never enact. and, indzed, ouch: rot to 
enact 

Tic Strite Department spokesman told 
our commiiiiee 

Tue present siministration and tvs prede- 
eetsors have rececnized this shortcon: 

He was referring to the low 
liabllity— 
and have ¢ehated whether the Hague proto- 
col provides an acequate answer 


limit on 


After further discussion, he stated that 
the State Department supported “two 
_ related recommendations,” ratif- 

tion of the Hazue protocol and enact- 
ic of legislation to require American 
internationa: airlines to carry au atic 
$50,000 policies for everyone. He then 
went on to say that ‘adequate protection” 
would not be provided “until bo-h of these 
recommendations are viven elect. 

I wish my colleagues would reed the 
testimony given at the hearinzs. Here 
is another statement of the State De- 
partment spoiesman—and Iam not crit- 
icizing him. He made out the best case 
he could. Indeed, how could a svokes- 
man for the administration m2 
strong case for a procedure ’ 
Government itseli abjures? For, when 
this protocol is ratified, all gov ments 
joining in this treaty will be notified that 
it does not ooply to air travel where the 
Defense Department charters en air- 
plane for its own use. The Deters De- 
partment, wisely in my opinion. «ill not 
impose the burden of this inequitab!e lia- 
bility limit on our troops 

I applaud the Department, but why 
should the Senate approve a protoco! 
Which apphes to all American ¢:tizens 
using international airline service? Ido 
not believe that it should be imposed on 
any of our citizens, 

I doubt the advisability of enacting 
the proposed insurance legislation, as I 
said. In the first place, it would cover 
only U.S. international airlines. Second, 
it violates all our legal concepts and rules 
in tort actions. It would provide the 
same payment for the death of a child of 
13. or = condemned criminal as for 
the death of an executive in the midst 
of his prime earning rears. Andi: uld 
not be related to neglizence in any way 
whatsoever. Third, 2 end I do not: “nov 
how much weight to cive to this poin ne, 
it has been sted that this automa 
insurance mizht zive rise to more sa om 
tase. Airline saboteurs have generally 
been caurht through their purchase of 
insurance, but if everyone on the plane 
has automatic insurance no clue wil! be 
provided there 

Rezardiless of my per 
ever, D think it is cafe to suggest that t 
proposed lesistation is not hk 
come law. Lillis we 
No &ction was teen on them 
and IDR. 586 were introduced th 
and were referred to approp: 
mittees, Bo action has been se! 

No action hes been bitten 

that any action willbe taken on the pro- 
posed lesis!at:ion. which it is alieted must 
accompany tie proposed treaty in ovder 
to achieve 2 decree of equity. It scems 


we 


SUSY 


sonal views, 
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to me that we shou!d have legisiat 
fore we ratily Che protocol 

Durity (ag past several years, the US 
courts, appalled at the $5,309 I::bilacy 
limit in the Warsax Convention have 
found wess to render justice in some 
cases ces ite the convention. Attorneys 
who speciahee in such ceses are now 
cettings some decent judsments fur thetr 
chents. The grandchildren of Senator 
Capchoart were fi Kiven, afser years 
of litirat:ion. samme $59,000 cach fur the 
death cf their parenis—and it would ap- 
pear that there was the grossest kind of 
{ nce in that instance. 

But in the Jane Froman case the 
judse gave a charie to the jury under 
which 1! was alms: imposs: bie to go be- 
yond the $8,390 limit. It misht come as 

¢ to some that the 2iriines sup- 
protocos which would couble 
the limits of thei: habeigy, but the an- 
swer is to be found here. In clarifying 
the Warsay Convention languaye re- 
garding willful misconduct which would 
allow recovery above the treaty limits, 
the Hague protoco! uses the lanzuaze of 
the jury charge in the Jane Froman case. 
Tnis would moake it virtually impossible 
for a plainti‘f to recover beyond the 
treaty limits if we ratify this Hague 
Protocol. 

What sins are 
of “clarification” 
ments'’? 

Mr. President, the United Stat 
to withdraty from the Warsaw Conven- 
tion. This convention may have served 
some usetul purpose in its early years, 
when international aviation was in its 
infancy and one ws large judgment 
mitht have wiped out an alzlin Put 
this situation no longer obtains. The 
Jarcer aivlines are making huse profits 
and ail carry insurance, in’ addition. 
Airline protection, if it was ever a valid 
reason to ceny U.S. citizens their legal 
rights, is no lonzer persuasive 

The other reason advanced for keep- 
ing the Warsaw Convention alive by 
adopting this protocol is that it is to the 
advantaze of the traveling pudtic to have 
sniformity of ticketing and handling of 
shipments. There {s something in this 
argument, but no. much. There is now 
an effective airlines essociation through 
which such matters are worked out in 

Furthermore, many countries 

arties to this convention, In- 

feral Latin. American nations 

importans to the United States. No dif- 

liculty is now being experienced ir oper- 

ating throuch these countries, so far as 
ITamaware 

AS I said in the bevinning of my ree 
mars, the pi Sonat this time 
{5 for the : e to ngece to 
this proc That act.on vou:d, Phore, 
encorase the Stute Department ond the 
President to denouuses the Warsi Cone 
vention under the provisions itid down 
in the Consentioss itself, Amerie .y citi- 
zvens Vino wre dumased be the nesiitence 
of international airine emptovees cold 
then parestie leval remedies in ULS, courts, 
Mh tee Sy i 

Even if the Siate Department 
NOG DHE see to eahounes ce CHOAcy, 
however outdated end ineq ital Aimer- 
lean citie: would fare better with the 


.On be- 


committed in the name 
and “technical amend- 


es ought 


could 
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hy 
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Worsaw Convection in efcet, with its 
$3,300 limit, than they would unc ter The 
Hasue protocol, with its $16,009 Emus, 
but with its much toucher linguace gov- 
ermng the degree of ne, isgcuce necessary 
to avoid the stated hinit of liabeiiry. It 
is necessary to prove an alniost cel:berate 
act, amounting practically to pilot sul- 
cide, in orcer to recover uncer Tire 
Hague protocol. 

There is one other procedure we could 
follow at this time ‘he Senate could 
return this matter to tie Foreign Rela- 
tions Committee with instructions to 
ho'd it in abey2nce uatil the pi npulsory 
insurance bill, which the State Depart- 

rent says is necessary if The Hazue 
protoce. is to prove adequate, is enacted 
into law. 

It is my hope, then, that the Senate 
will either defer consideration of the pro- 
tocol or reject it. 

Mr. GRUENING. I compliment tne 
Senator from Tennessee on the = 
work he is doinz in defending the rz 
of American citizens who are traveling. 
against the inequities proposed in the 
treaty. 

ir. GORE. 


. 


I thank the Senator. 


REMARKS BY VICZ PRESIDENT 
HUMPHREY AT THE WHITE HOUSE 
CONFERENCE ON EDUCATION 
Mr. MORS=. Mr. President, yester- 

day, the Vice President of the United 

States addressed the White House Con- 

ference on Education. He made whatI 

consider to be one of the most bmlliant 
speeches on the subject of education that 
the Vice President and former Sere 
from Minnesota has ever delivered in his 
many years of dedicated | ublic service. 

As chairman of the Subcommittee on 
Education, I wish to say that when the 
hae President was a Senator from Min- 

esota I could always count on him for 
untail ing support in behalf of all legisla- 
tion which it was my responsibility to 
present to the Senate and to seex to have 
the Senate pass. 

The speech he rave to the White Hous2 
Conference on Education yesterday 
my judgment, will stand to his e 
ins credit as a statesman. I urfe 
colleagues to read it. I merely wi 
rend three short paragraphs from it in 
paying ry thanks to him for makinz this 
brilliant speech. At the end of his 
speech he said: 

Let us proceed. then. to let quality tn edu- 
cation enhance the quality of Hie. Let on- 
portunity in education lend cpportunity to 
all mauxkind. 

We shall be known as teacisers, not war- 

as educators, not ¢onquercss. Our 
y will not be the wenith of our Treasur;, 
but the richness of man's e culbure 

No. man cannot be both ignerant and free, 
Thcre js little doubt in my tcart-—or mind— 
that this Nation can, as in the pase, lead tie 
way to [reedom. 


To this and to everything else he said 
fa his speech, I Say “An ng 

Task unatumous comint tnat tabs great 
speech by the Vice President of the 
United States be inserted in the Recoxp 
at this point, 


ron 


CONGRES: 


of Stanley J. Levy 


There beinz no objection, the «dress 
was ordered to be printed in the Rreoro, 
as follows: 

Revtatks Br Vier Prosipent Heorsr Hem- 
weine viowe Hovse Conrenence oN Upe- 
CATION, F 21, 1993 
I ain honcred to prrticipate in thts his 

torte White House C nee on Fducution 

I tm told swour discussions have been pro- 

duetive ana stimulating I am contdent 

that your eZoms will provide ideas and tn- 
sitiv’s into c creat and exciting task: the task 
of educa oung bunds. 

For edt. a is the keystone fn the arch 
ef man's f seco m. 

I suspect e ¥ person in this room shares 
the shies os nas Jefer on, expressed 

t for his University of 
service can we ever render 
equal to promoti:g educa~ 
exertions and morctifications 
the berefiz eternal.” 

son has left no coubt con- 

tions this adminis sation Is 

e to provide every American 

life with aa unfettered oppor- 

7 education and training—an op- 

portunity; lim:ced only by the capacities and 

initia e of that chiic. 

And tn the @3th and 89th Consresses the 
mortidcations nave been rema:kably few 
We have prsiel historic legislation for edu- 
cation, aad will pass even more befcre 

jen. this fall—ineluding the Higher 

Act and the President's proposed, 
Professions Act of 1955. 
2 our successes, We cannot be 
ed with the condition of educa- 
tion im this csuntry. 

Today we se creat ferment and tumult to 
—students revel aga!nst 
yj rebels agat: st school 

ar id school administration 
pingue on both houses 
nis aermand rearrangement of school 
ther pirents protest what tney 
ts to the nelghhborhood school, 
and local elected ofc and school adminis- 
trators find themselves squarciy in the 


tiga? * * © 7 
are tempora 
President J 
cerning the e) 
Willing to m2 
chiid enteris 
tunity 


metimes appears to be one of 
st-ins, sit-outs, teoci-ins, picket- 
and a general Cebdate over cdu- 
eational cles and practices in all sections 
of the Unitec States 
The merican people have 
schoolrocm 2 focal point of 
bate, and commotion. 
The essenz2 of the situation is this: Par- 
ents want crteater educational opportunity 
exiiacen. 
Or younz Americags, too, have greater 
goals and szditions. 
These so ond education. 

: ing Americans seek oppcrtu 
nity, in ceneral, to lead more meaning.tul and 
producti.” lives—2.08 just for p al pain, 
hut also to pursue 2 more peaceful and just 
world 

Today, the American people realize that 
the fu ef yur demoeracs—and perhaps 
the fu ind—tis reiaicd directly to 
the edu adie to the people of this 
country orta 

We need noi acree with the form some of 
tutay’s ¢ onal ferment hus tinke 

Ko rés “le person cr 
or the vic: 


made the 
controversy, de- 


tne v. 


violence 
stole per- 
which e:adanger the 
communitics or our 
Aud no one support 
eoponsibillty and immaturity 
dissension and chaos for thelr 


wron of laws 
fon nase ectlons 
civil pe our kk 
collexe ¢ ses 

forms of 


hich foster 


No respa 


2 debate ane reesas tn wtion 
J.cations cannot escape 
ruiniaon ! S ty preserve 
es of demucracy and the rule of 


wus 


the 
law, 


Ppret*ese 
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Put tes vs be herncs: with cursetves a: 
reconize s° Tsra.°¢ the Cndiication a 
bard work -¢ Atmert in educators, there 
deficwneics oneducation, Wem 
correct ther 

We must 


3 AMMestS 


ro evamole. continue ellming 
ing obsote id outmoied teaching r t 
ods and ermiculuinms methods and cu 
ticutums : 1 sits the Cevelopment » 
creative thinkin unceerstanding. 

Weoh : an ta emphasize the imp. 
tance of dd *anuing the basle structur 
of mather tges, and the physi 
and bioiegicals 

lLnoew for better than T, new a 

* subjects show that o 

have sstounding capacity ¢ 

e truly challeaged a. 
rocess. 

{ng process excit! 
too Lum‘aities, the ¢ 
cial sciences and thearts. 

For thes are the disciplines at the heart 
crettive expression cod, indeed, of free } 
litical Ins: lous 

These are the disciplines which perper 
ate the priceiess value of our civilizat: 
anc guarantee that men will remain them 
ters of science. 

We mus: have the courage and foresigh? 
use new mec isms and cevices to help 
Jearnine p ss We cannot aford to ws 
ecucation:l rasearch and development ° 
caus? we are timid or lack the Imagtnat 
to use what !s new 

Visual aics. educational TV, and teach 
mochines, instance, have not yet b 
used to their full potential. 

We must, of course, balance and Integr 
these © es with the experience t 
onts 2 teacher can provide. ij 
ample ec. nce exists to suggest that s: 
balinres can be achieved in almost es 
sudjects area. 

We must also caterate our attemot: 
{mprove the tr s and prep tlon 
Seacrerg See je ecntore more eMclent } 
terns of loca! schoni crzanization © © ¢ 
to cevelon (ca sional sources of money a 
eble to uri St2tes and localities to pay 
better education 

Yes, we hare an obiigation to adant 
eduration yl syste:n to meet the challe 
and tr a ! a changing world. In 
past few years we have came a long 
toward mee ¢ these challenges anc. 
mancs. But we stiil have great grout: 
cover. 


lang 
fenees, 


excited by the le 
Let us may 


tor 


there ls one overwhelr 
tisk amon? tie great chalienges facing « 
= in which I have persona 


rbout education for the poor 
How can we muster greater c¢ 
arination tn combatting this: 
ovlem? How can we halt 

ic waste of human resources? 
3 ration ts working har 
tes .nd local ties wita 
needed to accomplish this 


provide o 
of the tools 
sion. 

The Elementors 
Act, the Eco 


ond Secondary Educ 

gmic Opyor ty Act, th 

atinendments. and 

and Developmen’ 

% horizons for young p 
who mo.t need then 

iv has calied for a T: 

t+ natch would cre 

2 3 to provide 

“with a sense of mi 

th urbin and rural 

st In this Corps will b 

H terchers regard 9 

children tend ¢t 

s*s Azessed, ang too 
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to dispeil forevs 
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PRESIDING OFFICER. 

Tlinois Will state it. 

Do I correctly under- 

@) taat pobwitt istandin: that the 

is on the conference ro ort, a twe- 

thirds majority ds required for its 
acoption? 

The PRESIDING OFFICER. The 
Senator from Illinois is correct. The 
ele: will call the roll. 

The legistative clerk called the roll. 

Mr. LONG of Louisiana. I announce 
that the Senator from New N lexico (Mir. 
AznverRsoN), the Senator from Nevada 

Nir. Breve), the Senator from Nevada 
(Mr, Canxon], the Senator from Louisi- 
na (Mr. Etrenver}, the Senator from 
Arsansas (Mr. Furericut), the Senator 
from North Carolina (Mr. Jorpan}, the 
Senator from Missouri [Mr. Lonel, the 
Senator from Washington (Mr. Macsc- 
sox], the Senator from Montana [Mr 
Mansrrectp], the Senator from New Mez- 
ico (Mr. Montoya], the Senator from 
Oreson (3 Morse), the Senator from 
West Virginia (Mr. Ranvocpx], and the 
Senstor from Oregon (Mrs. NEuBEeRGER) 
are absen‘ on official business. 

T also announce that tle Senator from 
Alaska (Mr. Bartretr), the Senator from 
Virginia (Mr, Byrp), the Senator from 
Mississippi (Mr. Easttano), and the Sen- 
ator from Indiana (Mr. Hartke) are nec- 
essaruy absent. 

I further announce that. if present and 
.veing, the Senator from Nevada (Mr. 
Brsrel, the Senator from © orth Carolina 
(Mr. Jordan], the Senator from Orezon 
(Mr. Morse), and the Senator from West 
as (Mr. RanpoL#i) would each 
vote “yea.” 

On this vote, the Senator from Mis- 
sissippi (itr. EASTLAND] and the Senator 
from Nebdrasxa (Mr. Hruska] are paired 
with the Senator from New Mexico (Mr. 
Anpbztasonj. If present and voting, the 
Senator from Mis SSiSSiPpt would vote 
“yea,” the Senator from Nebraska would 
vote “yea,” and the Senator from New 
Mexico would vote “nay.” 

On this vote, the Senator from Nevada 
(Mr. Cavxon] and the Senator from 
Louisinna (Sir. ELLennzr] are paired 
with the Senator from Washing ton (Mr. 
Macnvuso:). If present and voting, the 
Senator from Nevada would vote “yea,” 
and the Senator from Louisiana would 
vote “yea,” and the Senator from Wish- 
ington wou'd vote nay.” 

Cn this vote, the Senator from Indiana 
(Mr. Haates) and the Senator fron 
Montana (Mr, MaNsrreto) are patred 
with the S tor from New Mexico (Mr. 
Montoya}. If present and voting, the 
Senator from Indiana would vote “yes,’ 
the Senator from Montana would vote 
“yea,” and the Senator from New Mexz- 
ico would vete “nay.” 

says Us) Oa Gon OT 


The 


the 


T announce that 
rN}, the 
Domisicn ), 


Senatur from Nebraska (Mr. 

AT, and the Senator froin Califor- 
nis iMr,. Mcaruy) are adsent on viicial 
business. 

Tne Senator from Utah (Mr. Br 
Nett), the Senator froin siutisas (Nir. 
Carison} e Senator {rcv New Hamp- 
shire (Mr. Cotron], the Senator froa 
Hawaii (Mr. Fone}, the Senator fram 


HR 


°) 


Massacha (Mr. Sattonsiite), and 
the Benner trom Wyoming (Mr. Srstr- 
SON} are mecessarily absent. 

If pre and voting, 
from Vermont (Mr. Aiken), the Senator 
from Utah (Mr. Breunetr), the Senator 
from Cetorado (Mr. Dosunick]), the Sen- 
xtor from } ail (Mr, Fone], the Sen- 
ator froin Caitiormia (Mr. Muariay, the 
Senator from Massachusetts (Mr. Sar- 
Tonstaty}, and tne Senator from Wyom- 
a) CNT DUSESON) would each vote 
“yea.” 

Ona this Vote, the Senator from Ne- 
braska (Mr! Hruska) and the Senator 
from Mississippi (Mr. 
paired with the Senator 
Mexico (Mr. ANDERSON). 
and voting, the Senator from Nebrasxa 
and the Senate: .rom Mississippi would 
each vote “yes.” and the Senator from 
New Mexico would vote “nay.” 

The yeas and nays resulted—yeas 68, 
nays 5, as follows: 

[No. 164 Leg.] 
YEAS—68 


Holland 
Inouye 
Jackson 
Javits 

Jordan. Idaho 


SNL 


the Senator 


Allott 
Bass 
Bayh 
Bozzs 
Brewster 
Burdick 
Byrd, W.Va 
Case 
Church 
Clark 
Cooper 
Curtis 
Dirksen 
Dodd 
Douglas 
Ervin 
Fannin 
Gruening 


Peasson 
Pell 
Prouty 
Proxmire 
Pibicot 

» Robvertson 


NeCiellan 
McGee 

MeGovern 
MeIntste 


Milles 
Monroney 
Morton 
Dose 
Munnar 
Muskie 
Nelson 
Pastore 


NAYS—5 
MeCarthy 
Mondale 

NOT VOTING—27 


Dominick 
Fastland 

Etlender 

Fong 

Ful bright 
Hirth 


Youngs, Ohio 


Tower 


Moernusoa 
Mansiieid 
Montoya 


Ardersoa 
Bartlett 
Bennett. 
Bible 
Byrd, Va 
Cannoa 
Cazison 
Corton Lone SG 

The PRESIDING OFFICER. On this 
vote, the yens are 68, the na Two- 
thirds of the Senators present and vot- 
ne having veted in the aMrmative, the 
conference report is agreed to. 

Mir. DAYH. dir. President, I move to 
reconsider the vote by which the con- 
ference report was aurced to 

Mr. KUCHEL, Mr. President, I move 
to lay that mction on the table. 

‘the motion to lay on the table was 
agreed to, 

HAGUE PROTOCOL TO W 
CONVENTION IS DETRI’. STAL TO 
INTERNATIONAL (ATR. PASSEN 
CH hiGiitTsS AND SHOULD NOT 
BS RATIFIZED 
Mr. YARDOROUGH. Mr. President, 

I greatly recret to sce now ponding on 

our Exceutive Calendar the question of 

ratification of the Hague Frotocol. This 

Protocol has been pending before the 


ansaw 
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Senate since the Bott. Congress’ Ist ses- 
Sion, without being rejurted to the Sen- 
ate by the Focwsn Reintions Committee 
for ratification or rej ction, and I think 
the reasons are very strong that a little 
further delay will be beneficial for pro- 
tecting the richts of American air pas- 
sengcers on international Mights. 

Altaouzh under Aincrican common law 
a person injiurest by another’s negligence 
can recover his full damages, t)..s Hague 

rotocol mits an international alr car- 
Tier’s respousivility to its injured passen- 
gers to $16,600. Under the existing War- 
saw Convention, although there is a 
stated limit of $6,309, testimony before 
the Senate Forcign Relations Committee 
indicates that most cases can be settled 
for more than the $16,600 limits of 
Hacue. And the Hazue Protocol closes 
the doors by which injured passengers 
can avoid being limited in the damages 
they receive. 

No one contends that $16,600 is an 
adequate amount to comnensate for seri- 
ous injuries or death to an air passenger. 
The State Department recommends rati- 
fication of this Hasue Protocol only if 
companion lcgistation is enacted requir- 
ing an aduiiional $50.000 in accident in- 
surance on cach international air pas- 
senger on a U.S. airline. That Iegisia- 
tion is pendinz before the Senate 
Commerce Committee as S. 2032, but who 
can predict when (or if it will be enacted? 

In summary, an American injured on 
an international “aight now can prob- 
ably receive more than $16,600 in settle- 
ment of his ciaim. If S. 2032, is enacted, 
he can be assured of $50,000 in an acci- 
dent policy. But if we should ratify the 
Hague Protocol now without waiting for 
that legisiation, Ame.ican alr passengers 
will be limited to $16.600 or less in their 
claims for ceath or injury. 

The New Yor Times has recently 
spoken out ugainst the folly of ratifying 
the Hague Pratoc: 1 in a well-reasoned 
editorial. I quote from their conclusion: 

Tue glaring shortcomings In the Hague 
Protocol and In the insurance pian to 
streng*. shale It arpmue for tnelr rejection even 

the ent of the Warsaw Conven- 
y had JustiScation tin the 


: . When alrlines 
could bare been put ont of Businers by ek 
adl> damire suite Th le unjustified now 
that siriines ore “nanctyii> sound and fur- 
nish oun:tomn documentation in norma! 
Courme, yet (he administration is seexing to 
reafirm allernnce to ots outdated and miserly 
Provisions for passeng-" protection. 

Task unanimons eon emt that the com- 
plete text of the edu cia), “Protection in 
the Air,” frum the June (6, 1965, New 
York Times be prinu:d «t this point in 
the Recoaa. 

There being no objection, tie editorial 
was ordered to be printed in the Recoap, 
as follows: 

PRotre 

Passenjzers 

avalvod Ina: 


NIN THE AIR 
stlomal airline Nights 
ve since 1934 beer 
AtIoOrA, & Py 
Ry code and nas 
tiexet’s wand cars: 
Under tts ant:- 
y for loss of Mfe c. 
1, any 28,300, except where 
i ots proved. Recognizts 
that this acne: in Wholly Imadequate, tie 
s.guatories have proposed on amendment 
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rtchanged. Per- 

the United States 

Oportionate to the 

the family of an 

pol me of life usually 

m2 the survivors of a retired 

the acciunistration’s scheme 

2 substitute a Sxed amount, which }s 
Tasy to American gtinciple and unfair 
ce, and would "ot guarantees protec- 
traveling on foreign nir- 

e Hague Protocol tntro- 

¢ that tt would become 
assengers—or thelr 

camages beyond the 


emings tn the Hague 
stance plan to 


airlines 
ess by slza- 
unjustified now that 
scurnd and furnish 
1 In normal course; 
seeking to reaffirm 
@oand miserly pro- 
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LABELING 
: iSING ACT—CON- 
ENCE REPORT 

MCGEE. Mr. President, I submit 

cotort of thee titee of conference 

Cisagre votes of the tivo 

Sou3es on the amendment of the House 

‘ to rezuiate the Jabel- 

> Cocarettes, a4 for otmer pirrposes, 

ont for the present 
report 

The re- 

information of 


is 


m1U be 


WETENCe TOHSet, 

Parse Ol Suiy 13, 1965, pp. 16540— 
3, CONGRESS AL Recoap.) 

PRESIDING OFFICER, | Ts tiers 

on to the present consideration 

repore? 
* being no odjection, the Senate 
wer th. report. 
resident, will the 


sce House 


vlad to yield. 
GC like to have the 
S$ fave us a bricf 
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ar Od, Tiere 
the Senate who 
of the Senator 
slortuaately, eari- 
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Federal Trade Com. 
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mission frem 
respect to th 
We were a 
uUnwiseiy— 

T should 
the conferen 

Mr. MeG The conferees anreed 
on a moretorium for 3!3 years from the 
etective dove. Tre conference report 
WOS A UManimogis report. The Senate 
version of tre dill wenerally prevaiis. 

Mr, CLARIZ. Will the Senator yield 
further? 

Mr. McGEF 

Mr. CLARK. 


issuing regulations with 

tising of cizarettes 

sted, to be sure—I think 

that is the was it goes. 

eto know just what is in 
report. 


1 yield. i 
It is my understanding, 
as & practicai matter, that the confer- 
ence report which the Senator from 
Wyoming brings before the Senate is 
in substance the Senate bill, except as 
to the time curing which the Federal 
Trade Commission is prohibited from 
doing anything to prevent what seems to 
me to be the iniquitous practices in 
the advertising of the cigarette indus- 
try, which, however, the industry does 
not admit to engzagingin. It is not true 
that the morztorium is a victory for 
Madison Avenue which will permit <* 
to do what i: wishes in this flieid for 3% 
years? 

Mr. McGEZ. I would say on!y that we 
agreed to 2 3'5-year moratorium, and 
Would not care to add the embellishments 
which the Senator has seen fit to do. 

Nz. CLARE. Am I correct in stating 
that in the House version of the bill the 
Federal Trace Commission would have 
been prohibited forever from stoppinz 
such advertising? 

Mr. McGES. Yes. 

Mi. CLARS. So to that extent the 
Senator trom Oregon ani other Senators 
who did net wish to have any restric- 
tions placed on regulations, which it 
scemed to us vould have been wise for 
tne Federal Trade Commission tu issue, 
may be said to have won a limited victory 
over the other body? 

Mr. McGEE. A partial victory would 
be a correct s:2tement. 

Mr, CLARK. I should merely lixe here 
to call attention to what the cigarette 
lobby has core to the Congress of the 
United States. I deplore the action of 
the Senate—even more that of the House. 
Hiviny voted against the bill in the first 
ins*i nce, bee2zuse I thought no bill was 
better than 2 Gill like this which ties the 
hands of che resulatory body which this 
Congress wisely set up to deal with mat- 
ters of this id, I shall not asi for a 
yeaeand-nay ce. However, I want the 
Recorn ty show that havin: voted Orissi- 
nally against the bill because I thought 
no bill was better than a bill which so 
ticd the hands of the Federal Trade 
Commission to issue regulations on this 
matter, shat 

Nt, Nic 
is he not, thus 
all cigaretio pre 


Mr. CLARi 


aware, 

warning r t be on 
es Dy Jiu ‘y 1, 1966 
Yes; it will be on thie 
cigarette : There 34 save ques- 
Cie 8 LO Too meee ts Vil! be gigs 
Played. Bus the place where civarette 
smnoking is promoted, where youns people 
are cucoure to take up habit 
Which may re n their dying of lune 
cancer, 18 3p y big, fill page adver. 
tisernents of =Se well-known mavazines, 
Where all kinds of attractive scenes are 


tie 


aieda) 


the 
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Portrayed: boy meets girl, rirl meats 
Cizareite, buy meo-ts cisarette, sirls and 
boys smoke cizarcttes and evuryon2 cets 
jung cancer. 
T thank my friend for yiel¢.nz to me, 
Bir, MORTON, Mr. Pres.dent, the 
record, I beheve, must be made elear 
that the biilin nos res? sSthe pow- 
er of the Federal Trade Co: sion. It 
Still has its full power under thw Organic 
Act concerning izlse and Caceptive ad- 
Vert! Ido hot know of any other 
Procuct that has not been proved to con- 
tain some poison, such as certni 
tergents, cleansers, and so on, tr 
fone as fur as the cigarette product in 
having the warning, “Ciga: tte smok- 
Gous to hea placed 
ona package of cisareites. Tre cigarette 
Industry does not like this, naturally, 
but Congre.s did it, and I voted for it. 
I believe that it is a good thing to do, 
but at the same time I do nos believe this 
is a Madison Avenue victory or the vic- 
tory of any lobbyist. The cigarette in- 
dusiry would have preferred to have had 


Will the Senator from 
field to me, in order that I 
a question of the Senztor from 
Kentucky? 
Mr. MCGEE. I yield. 
Mr. CLARK. Will the 
Kentucky , iM 
Md ik, in 
to what the Sanator from Wyom- 
zid—that the bill does not in any 
way C:iminish the powers of the Federal 
Trades Commission? 
Mr. MORTON, It doer rot diminish 
the powers of the Federal Trade Com- 
miss:an that I {cel belong to the Federal 


tor from Kentuc 
this statement a judicial 2arzument be- 
fore the committee, in showing that the 
Commission had far exceeced the pow-~ 
ers Congress had given it, when it is- 
Sued the order that this resuiation would 
&0 into efect on July 1. 

Mr. CLARK. I understocd the Sen- 
ator from y state that the® 
Fuderd ‘rade iSSION never had 

sgulations in re- 

ting, is that not correct? 
MORTON. No; it is not Corrsct. 
‘ they have the author’; under the 

» and they have the au ity now, 
lo issue all kinds of regula:ion and to 
take action anainst any fa! and mis- 
leading advertising, 

Mr, CLARK. Wf the Senator 
yield further, do I correct; 
my friend to sav tnut the Fo- 


Spect to adve 


Nir. 
Mr. 


will 
understand 


Vergy 
arette p: that) cizar: 
mev be d jous to healt)? 

Nr, MORTON, Tne Fede 
us never had: 


ie ees a 
Ar. CLARKE 
Lysol. Tam inte: 
Should ke to cla 
ther—-I may apne 
but really Taun rot. 
thatea 


StOd iz. Crp averting, 
y the si: 

to be entasonist! 
Is it notssw 
“Ateme nt must be mad? on every 
Packase of cigarettes to the elzet—ard I 


ee 
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President, I ask unanic 
that shovemction of Alc. < Pau- 
; Horatio Aver Awaids Com- 

ed in the Rreeno. 
ny no objection. tiw citation 
2 to be printed in the Recoas, 


~ Con- 


ENO F. Pavitcci 
satuech, preside ntoand ehairman 
¢the Caun Ain Cerp., began 
: stage se. 3 hing coal 
walimad tracks D amines 
Bani Pune the drpresoloa, 
3 Wane cd cou 


a local marnet, pices 
, and helne 

< ein neishooring Aurora 
no abandon his pre: nw studies at 
r College after a year-anc-a- 
. Paultuec! became a whrelesale food 
a in the depressed Iron Hanze area 
: tern Minnesota. In 1935, months 
e his 29: birthday, he borrowed $2.500 
an rzising beansprouts In a rented 
us in Grand Rapids. Dusing the 
that followed. his keen keting 
ation, limitless enercr, and pass.onate 
sel in the power of free enterprise con- 
verid that simple beansprout-raising ven- 
o the food-growinz. packaging and 
$ complex that mones Chun King 
Test produce: of canned and 
-Oventa! foods. Today, in 
un King, Mr. Paulucel owns 
Corp. of Canasta, Ltd.; North- 

ne., and Etor Realty Corp., & 


LEASE GUARANTECS FOR SMALL 
BUSINESSMEN 

MONDALE, President, I am 

d to vie that both tie Senate and 

ibus housing bills contain a 

would guarantee tie leases 

nesses displaced by urban 

a Seers. i lt.dis. (With) further 

Sure tuat I point out that since 1959, 

é President Husert H. Humexrey had 

i orefront.as a Senator in ad- 

leas® Zuarantees for disadvan- 

ousinesses unable to obtain 

es Cue to harsh credit requirements. 

2 1959, Senator Howprsiner’s Subcom- 

ee con Retailing, Distribution, and 

; ices cominenced hear- 

ged Discriminatcry Prac- 

Small Business Concerns 

hopping Centers.” These 


Mr 


d shopping centers. 
rey learned that, for 
ss€tion on their leases, the in- 
cs kenacnis and corporations fi- 
ay these widely develoning shopping 
sgiired that between 70 and 835 
a ine renta) space HO to those 
} ! et worth of at least 
Senator Hesiriursy’s: subs 
red that the problem was 
ricted to new shopping cen- 
na the December 1951 hear- 
RALGP CIUMPIINEY ‘Stated: 
recovered that the same prob- 
staAller retatiers bu olsaining 
fons In downto. bu 
for all Inecependent busl- 
TiefOr FEMOUSIN Gs existing 


wipsacy further stated that 
shccoing center developers have 


igi 
would actually prefer, 
tu grant leases to s 

3 s in their own cy 
richer than to the national opr valars.” 
bus tat the developers da not have a 
fice choice tu Go so cue to the sivimient 
credit requirements imposed bry the Iend- 


told es th 
Selves, 


itted his subcommiitee’s ren 
the whole Sciect Committee on Small 
s under its very abie chairman, 
nator SpareMan. This report 
further expioration by the subcom 
tee of the probletns first touched upon in 
the April hearings. The repert recom- 
mended that the subcommittee conduct 
an intensive review to determine the 
feasibil of expanding the authcrity of 
the Small Business Administration so 
that it mizht insure iease bonds written 
by private surety companies, This ap- 
procch and others were considered. In- 
doed, the subcommittee, in its first rec- 
mumendation, urged continued work to- 
ward a solution by tne private business 
interests peniatgns But, as Senator 
Se.nxsas stated in the May 15652 “Re- 
port en Smail Business Lease Guaran- 
tees" 
Lathes pidly became apparent that 
y companies felt themsei.es un- 
the length and number of 
lease bonds 


Tne lease guarantee provisions for 
smali business replaced by urban renewal 
Projects, contzined in both the Senate 
and House omnibus housing biils, is an 
important step toward solving the 
prebiems that Senator Humpxrev first 
raisec. To this end, I congratulate the 
Vice President and all the Congressmen 
who have cxplured and supported lesis- 
lat.on to bene small businesses that 
ae faced curtailment of dovelonment, 

and relocation due to the 
ite nyent and much too confining re- 
quirem of lending institutions. It is 
important for the welfare and freedom of 
the United States that independent busi- 
ness be preserved. Without smal, in- 
depencent business, concentration will 
become tne rule and competit‘on the ex- 
ception. 


HAGUE PROTOCOL TO THE WAR- 
SAW CONVENTION 
Mr. ERVIN. Mir. Presidens, the pro- 
Posed Heute Protocol to the Warsaw 
Convention ouzht to be rejected by the 
U.S. Senate because it confers upon 
commercial airlines special exernptions 
from Yability, both leval and financial 
in nature, hare enjoved by no other 
cosamercinl enterprize, Moreover, the 
tates should withdraw from the 
for like: reasons. 
‘Lhere1s no just: tion whatsoever for 
deasins to Amvrican travelers who are 
inyured by the neclinence of commercial 
airines Jt recotnjvense for their ine 
juries or franting to commercial air- 
lines specin! immunity and limitations 
fyormm habiiicies for neglizence not en- 
j : other commercial cnter- 


ist 


ew c reasens why the Senate showd 
reject the Ha.ue Protocol to the War- 
von and why the United 


LEVY 


vibes 14, 1969 
States should: “ainda. om the War- 
saw Conven: aie stated in a 
letter which : WwW. Ciontz, an at- 
torney in Hi _NC., wrote to me 
on June 17, ! an editorial which 
appenred ip exw York Times on 
June 16, 187: 1 ask unsnimous con- 
sent thaiac of ssch letter and a copy 
of such edito: Le printed at this point 
in the boctiy cf the Recorp as a part of 
my remarks. 

There bein: no objection the letter and 
editorial were crdored to be printed in 
the Reconp, zs felicws: 


Hem Potnt, N.C. 
June 17, 1565. 
Hon. Sam J. Ervin, 
U.S. Sensie, 
Weskiagton, DC. 

Dean Stnazcr Envtn: I received your let- 
ter dated Jun? 11, 1965, concerning the 
Hague Protoce: and Warsaw Convention. To 
be sure, the provisions of the Warsaw Con- 
tention may Se an ‘inprovement in some 
wars, but it still. in mer opinion, is not the 
complete ans? Fur as to compulsory 
inmsurar.ce, mz :nforc.ation ts that this ts 
Very Goubt{e! so: prssige Therefore, it 
would be better to defer action on the Hague 

rotocol until tris were acted upon. Even 
the alriines cp7r7se i113 compulsory Insur- 
ance. Tne plas wou'dc provide a Exed sun 
of $50,CCO for the ceuth of anyone over 
12 sears, old, us perconal ta- 
Juries which be paid sutomattcally: 
and consequen::: 1.8 You'd overcompen- 

and seriously underpay 
heie estate. For instance, 
Moa family o rf were to cle consisting 
OO moter: and two children over 
12 this would wit in Insurance Denefits 
of $200,500 to rent of hin, even thouga 
Vl be a nondependent, dis- 
stant cousin. Cz the cther hand, a yourg 
executive in the 5 of life, earning $25,- 
OCY to $50.000 year, leaving a widow end 
two chiicren = Id obtain the tstally fa- 
adequate sum OC0 in Insurance for 
his famity. Tats wouid invite more Fed- 
eral control orerinzurance which Insurance 
companies oprese a whicn I oppose per- 
sonally, cel the Federal Govern- 
ment Is contro s enough of our everyday 
Mie anc cur b 3 life. For these rea- 
sons, I hove bs cl4 that the corcpulsory 
insurance Will 2: pass and the Hague Pro- 
tocol should, therefore, be rejected or de- 
ferred. 

Tne rnaain po.cs In withdrawing from the 
Warsaw Consentian ind refusing ratiacation 
of the t M is that the mato 
purpose il Warsi-x Coaveation 
has been the need no longer 
exists. Tn idea in its infancy was to pro- 
tect the yours airtines, a laree recovery 
against trem be:s2 SAcient to wine them 
ove in their es s of business. This 
rituation no lon son that 
tn 1964 Pan A = had c net proat of 
$37 miilon 3 ved 5.325.000 revenue 
passengers over %.9 13) revenue passenger 
miles, (The mums of Tevenue pissengers 
earried by this ¢ tine {2 1654 13 more 
than 100 time. © oe total miumbder of passea- 
cers carried vy on the United Sates ia 
1928. ‘ivans Vics rliines had a nat prost 
Of $369F9.C09 a: unother example. Under 
present-ciy Oii.72s5 cundstions, no lawsults 
due to culpiye to con man neshigence whicd 
T have tn m Mud Porsid.s wipe out or 
even crippic : 2 dn existence that f 
know of. The won see=zs to me 

wall we inti? the right 
Comases se Bas 

1G tia hulwars of 

agence to arbitrarily 

ein the plainsig wit 


J., 


most otners cr 


A 


yo 
2 
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of 


CONGRi 


e Warraw setup ts 
tation ts $lé€ 629, 
te eny Hmlration 
ond time. Anco 
-escol is the inst: 
witiful misconduct” 
t to recover In ory 
mitation. ene muss 
to watch ss vou very 
uese, ts practiesity 
res the hability cf 
cs Of the cefendact 
$, even under the 
Furthermore, the 


! remover the mandatory sre- 


ws the fact <23° : 
when it de- 


tSe 


SRI) Neo Ui 
Gute oftes 
Pdssengers tn 


to be coz 


<3, DUS thec 


tato fore: 


pistel7 tac 


pietewe tae 
Coaiges,” 
I hope ths 
tag som 
2 me, 
h best 
Sincereir, 


{From the Nea 


Peetrs: 
sengers On :::° 


wishes 


nes to print on their 
tity Hmitation does 
e new sttuation would 
Ay that Mability 
¢csvsectinn, you wilt fed 
he Um:takton exists even 
tea States, but later 
a foreign country, 
e strange situation of 
in case of acctdent 
for thelr linbility 
ho ere going yet rur- 
countries being limited 
tention. This inequity Is 


Hague Protocol giving 
stgence has: no besring 
y of res ipsa ie pprntved 


that ‘the best course is 

on the Warsaw Conven- 
1gue Protocol. Let the 
inverailly becoming, face 
or common negligence 
Te:ce Uke any otier tort 
sent-day business life. 
no way worse o% than 
fniy should not be in 
tesally speaking, than 
.ticiniy the plaintizts who 
sat thelr hands Sccause 
on should not be barred 

e aNord this protection 
tions in America that 


ing, let me say that 
eyain that over £0 
vel tn the world today 
rely Our principtes of 
7 Tr closing, ts 
to quote from the New 
tes as follows: 
notation feel that a 
* Clatins Is not ‘the kind 
tis calculated to cap- 
tre sulrtt of people 
Aciation would heip 
NGA position. 
unciatlon probably 
7 than censure among 
The risk of some dam- 
ental relations ts more 
Delleve, by the need to 


is right to reasonable 


oa 


ter will bene&t your 


fet. Ane that you will agree 


I remain, 


J. W. Crontz 


x T.mes, June 16, 1¢ 
SIN THE At 
ttional alrline flights 
have since 1 
Convent! 
cade ae uniiormn 
and cargy for in- 
Under its anti- 
‘for jo.s of lise or 
43,300, except where 
J nie: Ay 
My fiaadequate, the 
Yl oPseed an amendment, 


Stanley J. Levy 
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ered ths Mague Proteco! 
iebthty 2 Sié Gobewhien stl 
wholly tnadequite 

But the Stiuce Departme 
Aporevat of the Hecue Pru 
& plun fer camyu 3r 
that would furnish piste. $ 
it #8 Up to $19,900 In ¢ 
de. Leonard C. Meet 
partinend’s Jes.l ad 
Committee on Foreis 
resjerts the Hague Prot 
to vive serious consid 
of the Warsaw Conve: 
pilsory insurance set 
"we would 1€0, olso 
whether to withdraw 
Conveat.on.” 

Even with the insurance tes 
the Hasue Prococcl’s propozec ce 
prssengers will be snortehsare2 
jajury tasurance in the Us: 
Vides compensztion eget 
Jury sustained, so that 
executive who dies tn thal rep 
usually gets more than the : 
retired person. But the e2 
Scheme would subdsiits 


0 Cs3b.9 alsiine 
taculd be 


soOny 


2 Senate 
oat 
“wi¢@ have 


{rom 


9° the In- 
of au 


unfair in practice, end wor 
protection to Americans t 
airliners. Moreover, the Hz 
troduces lauguage so rizid 
come vastiy more d: fc 

or thetr estates—to recover c 
the $16,600 lim!: 

The giaring shortcom: 
Protocol and tn the ! 
strengthen {% argue for tr. 
if it means the end of the 
tion. The treaty had j 
early @ays of Sir transnc 
could have been put out c/o 
able dumage sults. Ite ts un! 
that afrlines sre financia!: 
nish uniform documen 
course; yet the adminis 
reaffirm allegiance to lis c 


erly provisions for p2rsseczter drorec:! ton 


WALL STREET AND NAIN STREET 
AGREE ON LIGERALIZING STOCK 
MARKET MARGIN ROQUIRE- 
MENTS 


Mr, HARTSE. Kir. President, for the 
past 2 months, the New Y tock E: 
change has been demors:rating to the 
world its) uncertainty: esout 2 future 
of our present, unprecegen:ed economic 
expansion. At tne hear of this un- 
certainty has been a Jack cf cenAdence 
in the American Government's determi- 
nation to keep that expansion rolling, 
Until the New York stocs market is con- 
vinced that our Government I defend 
our prosperity as vigorousiy as it has 
defended our dollar, th se likeli- 
hood indeed that values on se stock 
market will rise to reflect the creat and 
srowing economic strenzin of this Na- 
tion. When the New Yorks SiCC% market 
refuses to give a clear vove of confidence 
to the American economy and to Ameri- 
can economic policy, it is d:fncult to 
expect the rest of the world to Dolieve in 
the strength of that economy and the 
deter ‘mination of that policy. 

Hus the last therefore, T hava 
2 io liber- 

tirements 

‘sturitics 

a move 
tbreak of 


alize stuck mz 

to facilitate the pureha 
on credit. At thts «i: 
Would not encouray 
speculation, for the 
been burned. At this 


ATE 
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wold underscore our G snment's 
coninitnient to sound ond staule ¢ 
Sion on the part of both the national 
economy and the New Yor stock 
market. 

Tvo dzys ago, I received the welcome 
suppert of Mr. Keita Funston, president 
of the New York Stock Exchange. Mr. 
Funs‘on wrote me: 

Sines November 1963, 
Serve Board has required 70 percent initial 
Miriuins, and the er uine 19 gorst 
witnestyd 2 morned ceeline tn ux 
and activi eee  Theretore 
for some time that a 50-percenz ! 
gin requirement woud be o more reasonable 
level. 


the Federsl Re- 


ae 


Mr. President, I come from 
on the bants of the Ohio River 
ville, Ind., is a long way from New Yor's, 
N.Y. It has been my experience that 
opinion on Main Street in Evansville is 
very rarely in agreement with oninioa 
on Wall Street in New York. But it has 
also been my experience that whun Mais 
Strect and Wall Street get tozether on 
a question of national interest and na- 
tional policy, action is taken. Main 
Street and Wall Street now cyree that 
the Federal Reserve Board sh: guld move 
with all speed to iiberalize stock market 
margin requirements. 

I ask unanimous consent that Bfr, 
Funsion's letter be printed in the Rec- 
ORD. 

There being no objection, the letter 

red to be printed in the Recoro, 


mall elty 
Evyans- 


New Yoru Srock Excwe ance, 
New York, N.Y., July 9, 21965 
The Honorable Vance Hartxe, 
The U.S. Senate, 
Wasinngton, D.C. : 

Deak Sewaton Haarke; I was Interested 
to react in the ConurrssionsL Rreoorn of 
June 25, 1955, your sugvestions concerning 
reserves ond niurgin requizements for pur- 
chasing securittes, Let me poin: out, by the 
way, that reserve requirements have no dl- 
rece comnection with the stock markat. 

se roquirements are imposed by the Fed- 
eral Reserve on its member bank. 

As to marvin reouirements, however, we 
do appreciate your interest, because margin 

ms are at: important source of the 

ty essential to otte mart While the 
wigese.s mualnienance Tgin require- 

ts, the Initial margin reguirement— 

ich governs how mitch cash & customer 
Miust put up to b ock—is under the di- 
control of the Fe deral ‘e Board, 

the DSoard has re- 
sins, end the 
osed a marked 


1 Ti-peree: 
ensning 19 mo. 
decline tn 
dition, the 
are cur 
fore, we have 
percent tial 
be & more reasonat 

We would certainty hope that, In the near 
future, the Federal Reserve GWoard would 
Give serious consideration to vour suggestion 
that this requirement be lowered 

Sincerely yours, 


weil mia 
som* t. 


requir 


’ 

G. Keivu Funston, 
MAIN BNoOMCE (OF TIS US, 

MEMCBZANT MASSING 

Mr. BREW sana ident, some 
of ovr leadin: : and man. 
ecement ofiielals . we ce idee the 
resinnation of Bir. Nicholas J rao, the 
Muritine Adinoistrater. 


TE 


EXHIBIT 


20tol 


tlemen, thank you hn 
this wees on “Cap.tul 


: ADMINISTS ATION HOS- 
i= DISTRICT OF CoO- 
RENAMED MELVIN J. 
; RIAL ageing 
ARSOROUGNU 
the Senate pas 


Melvin J. Aaas 

Hospital. This is 2 most 

y piece of Iegistation ang will en- 

he example of the couraseous and 

galan: General Maas to be an inspira- 
tion to future Senerations. 

Mr. President, I ask unanimous con- 
sent that an exp eae on of the ot and 
a short biography of General Maas be 
prinied in the Rscoap. 

Thove being ro objection, the materiat 
was orGeved to ce printed in the Recor», 
as follows: 

Expra ation ov S. 738 


The bil (S. 7631, 1 enacted. xould cesig: 
naire the Veterzzs’ Administrazion Aospital 
in the District cf Columbia as the Melvin J. 
Maas Memorial Hospital. 

Broczaput oy GENZRAL DLAs 

Gensral Mars sas reappointed Chairman 
of the Pres. 7s Committee on Employ- 
mient of the Hindicapped on Marca +, 155!. 
br President Xeanedy. He had previously 
served as Chairmen since anpoin:2d on April 
13, 195%. by President Elseaho In adci- 
tion he servec os chetrman ex. sof the 
Committee for the Handicappec Pecple-to- 
People programs, having been named cnair- 
man by Presi¢ent Eisenhower on May 29. 
1956. 

His caree: 
man fr 
Marines, risi 
tion in 1917 
August 1952. 
Blinn. 


as the 


Included 16 years as 2 Conzress- 
Minnesota; service in the U.S. 
ma private in marine av 

e rank of maior generai in 
He was @ aative of Duluth, 


CONGRESS 
General Maas was first elected vo Con, 
from Minnesota In 1926, ot 
He served fre 
to 1945 In 


58 
the age of 27 
1927 to 1923 ase from 193% 
23 he received rational rec 
e Carnegie Silver Medal fa 


a loaced revolver 

Neoress. he speciall zed tn legisia- 

¢ aviation, rational lvieuse. 

Mesures 7 improve the Dloyuvent 
situation. As a member of the *oreicn Al 
fatrs Commisiee of the House, Ge: ernl Maas 
international ¢ r 


Prior to Wors 
on to fortiir 
of legislas 


¢ Forces Resesve Act 

sstonal cuthor of the 

the firs, sailltary worn 
MARINE CORPS 


& eutered tie Merine Corps 


AA~-III CONG. 
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a Murine Cor 
Dowrwtas Moaevrihur 
: 1 he wae 4 


wd New 
Stier 


1 COmat In 9 
ser rmodbons 
3 resumest 
sourned wo Rew 
sy Of trat year 
ie Awace Air Hause. 
! a wed tne Purpie Hert 
pr oted to brigid.er general in the 
e Boserve, June 1, 3550. Rilndness 
* him tn 198: and on August 1 cf 
pear he reiired and wes acvanced to 
> general rank for having been speclaily 
seanded In com dat. 
PUTLIC LITE 
For his uutizinz eZorts in behalf of the 
se Corps Reserve he was known as "Mr. 
” For 6 yenrs he served 
es a mecioer cf the Heserve Forces Policy 
Bosrd im tie Depaztment cf Deterse. He 
served ga Chaizinan OF the board, Marine 
Corps Reverva OMcrers Asscciation, and was 
& past tory pander eble!, .1ititary Order of 
the Wold War, past maviesal commander. 
L)igapiea American Veterszs (1955-55), and 
pass Mational president of she Blinded Vet- 
evans Aczeciation (1760-619. 

In his early business carser he was a sales- 
man and sales manccer. ver, he managed 
a manulacty ¢ 2rm in St. Paus, Mina. In 
1923 ne) Gs. ‘s own insurance firm 

the tcard cheirman of 
m 1943 until recatted to 
4 Tear confict. He wis a 
direc.cr Of tr Suited Services Life Insic- 
znce Co. and of Mutual cf Omaha. 
PRFRIOENT’S COM LMTTEE 
nm June 4, 1954. Gene 
ed a decree of doctur cf 
of S:. Thostas. St 
miier, Suhseque 
Marguette Univers 
Amemncea, United C 
ha nt.0n Assoc 
tion for the Biind, 2 
tac and Rehaotitats Conterence, 1961, 
and with the Veterans’ Auziniatrauion citae 
tion for exceptional service. In 1958 General 
Maas received the AMVETS Siiver Helmet 
Award for hits long career in puodlic vervice. 

On January 17, 1561, General Maas received 
a Presidential citation sizned by President 
Fisenhower. not hig imajor contribution 
ita) ure cause of handicapped. On the 
folowing day he prosenzed with the De- 
petesae of D inguished Public 
Service Medal in rec itioa of his contribu- 
tion, to nasional ce.ease. 

President Lyndva B. Juansna mace the 
following statement upon oeing notified of 
General Maas’ deata, Apri 13, 1954: 

idicuaned, but all the 
‘ 0: one Of Arierica’s 
true heroes, Maj Gen Mei Maus 

“Stinded $a the service of nis country a 
cecade avo, he teugntl himself a new exist- 
ence without sicht, traveied the world over, 
and $msp.read p e@ everpwhere about the 

eg 20d ties Cf the handicanped. 
tls crippled his 1. 4, and massive 
attacks Inmited his mobdliity; yet his 
«rs whole; Kis spirit was never dis- 


Maes was award- 
& at the Colleze 
Minn., his alma 
was honored by 


“He has shown us h 
of ecversity 
enricked us 


to Ive in the fice 
ced conviction 
iis spirit marches In 
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NATE 


DEATH OF 3" 
Mr. MUSKIC 
shocked and snd: “a 
sudden, death hive 
Uroach. 2 sct.ior ¢ 
the Advisury 


Peesicon, 2. ars: 
to searn Of thi 
Satu cday cf Stuart 
Grab on tie Stam of 
Cenimissiun ott Inicrgov- 
ernumeatal Relations. Ail of us who are 
members of the Commision knew well 
he brilhance of §:.8 work a3 @n expert 
in the law of Fousral-tstate-local rela- 
tions. 

His ¢ito 
very impurtane 
One, on tne cpourtictiment of State leg- 
islatures. has teen cated by the U.S. Su- 
preme Courtand other Federal and State 
courts. His studs of “Tre Proviems of 
Special D:siric:: American Govern- 
ment’ isa iandmcrk in iis Reld, and some 
of the recommencaiions in it are found 
in pending lez inliaik C : 

Further, his wise advice and counsel 
was very highly valued by the Subcom- 
mittee on Interzovernmentai Relations. 
He assisted in framing S. 561, the Inter 
governmental Counzration Act of 1965, 
which was passed by the Senate unani- 
mously jus: 2 days before his ceath. 

It is a tragedy that the career of this 
young man, already marked by such a 
high degree of accoinplishment, should 
be cut snort. All of us who work in the 
area of intergovermmental relations will 
miss his perceptive analysis of the Fed- 
eral system, and the Federal Goverr- 
ment will feel the loss of this dedicated 
servant. 


produced two 
1ssi9n reports. 


RATIFICATION OF THE HAGUE 
PROTOCOL 


Mr. KENNEDY of New York. Mr 
President, tne Senate has before it at this 
time two proposais which are of great 
importance to every American who 
travels abroad by airplane. Pending on 
the executive caicndar is the Hague 
protocol, a Series of amendments to the 
Warsaw Convention on international air 
travel. Pending in the Conumerce Com- 
mittee is S. 2052, a bill to require US. 
flag international air carriers to take ou 
$50,000 in accident instivance for each 
passenger who files with them. *To- 
gether these items make up 2a package 
which the administration is seeking as a 
means of pro. more adequate pro- 
tection for internution. air travelers 
than they now receive under the War- 
saw Convention. 

Over 2 inillion Americans travel an- 
nuully on international fii: hts. Assuring 
that thes and th-ir families are ace- 
quately protected in case of accident is, 
consequently aatter of ee 
portance, anc it is our responsid.lity in 
Consress to tao along and carota look 
at the Hacuc p ol and S. 2032 to see 
if these propossts in fact, do the job 
that needs to de done. 

No one questi-ys Line fact that the pro-. 
tection now f&iuorded international 
travelers is wuetwly inudequate. The 
question is what to co about it. The, 
overtlirs cumens at present is the 
Warsa Viren has been in 
eperation in this country since 1934. 
Under its provisions the ability of inter- 
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Par 
thes + Department will seriously con- 
Sider recommer.dins the denuniertion of 
the Warraw Convenison. His words 
contd not te more pla 

We co 


ment con 
be rmistde Warsaw Cou- 
vention of @ C245 not advise and 
consent to the Hague Pro:ato.. 


Denunciation of Warsaw is specif- 
fcally provided for tr: arcicle 39 of 
Convention. The etfect of such actic 
would essentially: be to eliminate the 
arbitrary restrictions on recovery of dam. 
anes for international air crashes, so that 
the victim of an accident in interna- 
tional transportation can get the same 
relief as the victim of @ domestic 
accident. 

I would not oppose Hague if I knew, 
when voting on it, that we had already 
enacted a truly adequate compulsory in- 
surance plan as a supplement to it. But 
if Hague comes up before the fate of S. 
2032 is known, I shall fe) constrained 
to oppose it. As a praciical matter, = 
doubt that there is sufficient support for 
even the modest and inadequate compul- 
sory insurance scheme of S. 2032. There- 
fore, on the essumption that S. 2032 is 
either going to be reported as drafted or 
no. reported at all, I shall oppose Hazue 
unless adequate insurance plan has 
already been passed. 

The situation facing us is dramatized 
by 2 resolution which Contressman Lrs- 
zen Worrr of New Yor! is introducing 
in the House today. Congressman 
Wotrr’s resolution—with which I acree 
on the asstumption that an udequate com. 
pulsory insurance plan will riot be forth- 
comings—calls for the Cefeat of idague 
in the Senate and the denunciation of 
Warsaw, 


I urge the House to give e sonsid~ 
eration to Mr. WoLrs's res ion. Its 
passage would lot the Senate know the 


extent of the discontent with the com- 
bination ef the Hague Protocol and S. 
2032, 

What we should call be seeking fs fair 
protection for the International air 
traveler. If Haque and S. 2032 as a pack- 
age is the only legislative possibility, 
I say we should not ratify Hague. De- 
nunciation of Warsaw would be likely 
to follow a refusal to ratify Hague—and 
this is the result which is fairest to the 


traveler in the absence of a realistic 
compulsory insurance plan. 
THE SIGNING INTO LAW OF THE 


SALING WATER ACT 


Mr. JACESON. Mr. President, yes- 
terday the President of the United States 
sinned irto law S. 24, the bill to extend 
the Saline Water Act atuthoriz re- 
being ad- 
of the In- 


search and development ncw 
ministered by the Sccra: 
terior. 


tent Johnson, fn steniny this act 
{ toa goal which I am 
ved will bring vreat ree 
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‘ exposition 
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on Wet 
There being no cdjection, the 1: narks 
of the Presidents and the press + ease 


were ordered to 

as follows: 

REMARKS Of TiTe Parsipent at zz SIGNING 
Ceremony or THE Satine WAtTEz Conver- 
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$ vr Arcerson, Senator Jacxson, Sen- 

tor Klucntr., Congressinan i agg Con- 
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mbders @t Conzress, my friends, I 
ry Gelighted to see so 
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t? come here this morniaz, 
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EXHIBIT CC--1969 C.A.B. REPORTS PAGE 879 RE DOCKET 
17828 AGREEMENTS C.A.B. 20618, R-2 
THROUGH R-5 ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF STANLEY J. LEVY 


MISCELLANEOUS ECONOMIC ORDERS §79 


i» participate in the committee. We have decided not to condition our approv al by impos- 
ing 2 Tequiremer. a5 to the number of carriers who musi become signatories to the 
gereement before the committee car operaie. However, we 233ume that the FAA will 
pre due consiseration to the number of eligible air taxi operators whe partivipate in the 
committee in determining what weight it will give to the results of the scheduling com- 
ciliee meetings. Accordingly, 

Iv 1s OzozREO— 

1. That agreement CAB 20609 be and it hereby is approved subject to the following 
conditions: 

(a) Al zie taxi operators who conduct scheduled IFR operations with transponder- 
equipped airerai: at the four airports in question or who contemplate and could conduct 
sich operations by April 27, 1959, shail now be eligible to participate in the scheduling 

mmittee. Subsequent to April 27, 1969, any air texi operator will be eligible to par- 
ticipate in the agreement at the time such carrier is prepared to begin scheduled [FR air 
tox: operations with transponder-equipped aircraft at the four airports in question. 

(>) This auproval also embraces (1) any 2greement for the adjustment of schedules 
which may b= made by the committee participants stemming solely from committee 
procedures in complance with this order and (2) the participation of all subsequently 
eligible cir taxi operators. 

{c) At least 2 days before the initial meeting of the scheduling committee and at least 7 
days before each subsequent meeting, a notice of such meeting shall be ser’ ed upon all 
carriers described in sudparagraph (a) above, the Department of Transportation, the 
Port of New York Authority, end the Federa! Aviation Administration and filed with 
tre Board. 

(d) Representatives of the CAB, Department of Transportation, Federal Aviation Ad- 
ministration, all cacriers described in subparagraph (a) above, all airport operators at the 
cues involved, and represeniatives of such cities shail be permitted to attend the 
meetings. == 

(2) The perpose of ths scheduling committees shall be to facilitate the voluntary ad- 
fostments in carrier schedu. 4 so that the total operations of all parties will not exceed 
Enitations im cused by regulations adopted by the FAA. 

(2 Approval of the agreement shall not be construed as authorizing discussions or sub- 
cission of information relating to city-pairs, rates, fares or charges, or other services in 
connection with air transportation. 

(g) The scheduling commitiee shell file with the Board a report of cach meeting held 
pursuant to th» agreement including, inter alia, the date, place, attendance, and summary 
of discussions and information as to adjustments and/or reductions of schedules made by 
participants in the ezreement. Copies of such report shail be served on the persons 
designated in subparagrapn (a) above. The report shall be filed with the Board, in 
triplicate, within 14 cays of the close of a scheduling committee meeting. — 

2 Tat the zepprovai cranted herein shali continue only so long as there 2re FAA regu- 
btions which iimit the number of movements per hour by scheduled air taxi operators at 
the four airports; 

3. Tazt the Board shall retain jurisdiction over the agreement to take such further ac- 
Son atant time without hearing as it may deem appropriate; 

4. That 2 copy of this order shall be served upon all carrmers described in subparagraph 
(2) above, the Departments of Transportatic. und Justice, the Port of New York 
Authority, 2nd the Federai Aviation Administration. 

This order wit! be published in the Federel Register. 


Doceet 17823, ACRZEMENTS CAB 20618, R-2 THROUCH R-5, AND 20627, R-1 
tHrouce F-s, IATA ano ATC TICKETS aND CONDITIONS OF CaRRIACE—order 
ursuant to section 412(a) of the-FederaP 

Ecoromie Repulations between various 

mbodied in the resolutions cf tive 


Assocation (LATA), and adopted. 


pellos the conditions of contract shall be printed either on thei 
cf the passenger ticket or on the reverse side of the passenger coupon. The notice is to 


Exhibit CC Annexed to Supplemental Affidavit 
of Stanley J. Levy 


SSO CIVIL AEKONAUTICS BOARD REPORTS 


be printed in $-puint type, and the conditions of contract, in G-point type. If tickets used 
ure not large ensugh for s0 printing both the notice and conditions, the notice shall te 
printed on an odditional insert. This brief notice draws attention to the separete ritice 
entitled “Advice to Internatiunal Passengers on Limitation of Lizbitity.” Except for this 
sddition:] sentence, the notice is the same as that previously printed on the ticket face, 
Resolution R-4 revises the text uf the conditions of contract principelly by elninzting 
most of the reference therein to carrier limitation of liability. Since the proposed notice 
of conditions-uf contract appears gener2'ly to be an improvement over the present form: : 
being briefer and in larger type, we will approve the resolutions subject to the following 
condijiuns-and cumments. 

Section 221.174 of the Board’s Economic Regulations sets forth requirements for giv- 
ing notice of limitation of liability and also permits subscribing carriers to give the notice 
to passengers prescribed by agreement CAB 18900 in lieu of the form of notice set forth 
in the regulation. We shail condition our approval of resolutions P.-2 through R-5 of 
agreement CAB 20618 upon observance of this regulation. 

We note that the proposed revision of the conditions of contract results in the absence 
of any IATA recuiremest for giving notice of the level of the liability limitation for loss 
of, damage to, or delay in delivery of baggage. In withdrawing our previous require- 
ments as to methods of giving notice, we reminded “zll carriers, both foreign and 
comestic, of their oblization to provide notice as to Viability limitations for barzare 
which is edequ2te depending on the particular conditions of the transpertation,” and we 
reserved “the right to take action to specify the notice of bapeage lebility limitations 
which should be required, should tre carriers not fulfill their obligations to take care of 
this matter.”' We acain remind the carriers of this obligation and of our continuing in- 
terest in this subsect. 

Further, we note ti.zt the proposed conditions of contract omit a provision in the exist- 
ing conditions that, as to checked bagzage, a passenger has a right of action 2z2inst the 
first or last carrier but retain the suhstance of another related stipulation that “5. An air 
czrrier issuing 2 ticket or checking baggage for carriace over the lines of another air car- 
rier does so cnly 2s its agent.” Articie 30(3) of the Warsaw Convention establishes a 
right of action by 2 pzssenger against the first and last carrier 2s well 2s 2gainst the car- 
rier who performed the transporiztion during which the destruction, loss, damage, or 
delay took place. Since the stipulation that a carrier check’ beggzage fer carriage over the 
nes of another carrier 2s zrent may indicute an absence of the responsibility imposed 
by the Warsaw Convertion, the zpproval of the resolutions will be conditioned to require 
that, if carriers retain the proncsed provisions in paragraph 5 of the ticket, the carrier 
also include in the same paragreph 2 statement that, “provided thet in the case of 
checked baggace the passenger shz'l have 2 rizht of ection against the first and last car- 
rier and the carmer wro performed the transportution during which the loss, damage, or 
delzy tock place.” : 

The proposed conditions of contract require that complaint be made in writing to car- 
rier within 7 cays from receipt of bigczge in case of damage and within 21 cays from 
delivery in case of ce!zy. This provision, contained in paragraph 7 of the conditions, is 
consistent with the provisions of the Hague Protocal to the Warsaw Convention and is 
accepteble for application to internztional travel. The Board by order 69-2-66 (59 CAT. 
§$2), iseved cor currently herewith, is acting upon an upreement adopted by the Air Traf. 
fic Con'+rence of America provizing for the application of the same conditions for 
domestic use, 2nd the Board notes that the carriers intend that the conditions of contract 
will eprear epon ticket stuck used for both international and domestic travel. The notice 
provision, however, is subslantiaiiy different from that contained in the Comestic tariffs 
of the U.S. cerriers providing for notice of claim in writing within 45 days after the oc- 
currence piving rise to the czuse of action. This rele was approved by the Board in the 
Baggaae Lichility Rules Case, 45 C-A.B. 182 (1955). The Board is aware of ro basis for 
restricting the rule zoplicab!e to domestic travel, nor should the conditions suggest that 
the internatianal rule is applicable for domestic transportation. Accordingty we are con- 
Gitioning approval nf the 7 an? 2l-day complaint requirements in the conditions of con- 
trect to provite that epprevel of the resolutions does not extend to the preposed prosi- 
sions for spplication tu travel wrich is not ite ional travel; but approval ¢f the 
resolutions will extend to para.craph 7 of the conditions of contract on condition tiat 
such parepraph be amceded to mit iis epplication to international transportation and to 
provide that anpliczble tarifis Le consulted with respect to travel that is not interna 
tional transnoriation. 


"Repulation BR -AL effective San. 15, 1968; order EO 2G119, dated Dec, 12, 1967. 
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Fesolutives K-l through R-4 of agreement CAI 20527 are nonsubsiantive amen. 
me nts? i 

The Board, acting pursuant to sections 102, 204(a), and 41% of the Act, mahes the ful- 
wowing find 9g: 

(1) The Heard does not find the following TATA resolutions, incorporated in ne agres- 
ment indicated, to be adverse to the public interest or in violation of the Act: 


CAB No. IATA No. Subject 


catiandiosi nee 


meus: 
f- 
k- 


. Form of passenver tichet and bawruze vhewk 
. Form of passenzer ticket and baysaze cheee 


PTH Ws) 2 


THING .. Form of passenger tichet and Sagyaze checS 


. Machine-issued ticket 


~ 


(2) The Board does not find the foliowing LATA resolutions,incorporated inthe agreement ; 
indicated, to be adverse to the public interest or in violation of tne Act, provided that, in- 
sofar 23 air transportation 2s Ccefined by the Act is basdiiiahi such approval shall be 
subject to tre fclowing conditions: 


TAVA No. . Subject 


Beet? PTIV) 275.........2.4 Form of passenver ticket and bugzaze check 
Sar IT eO) 
Bie Form of passenver ticket and bayzage check. 
TTUC) 2759.00.00. Passenger ticnet conditions of contract. 
i7PO) 
PCC) 
1 rTiC) soeveee-e Machine-isaued tickets 
3, ere) 
m TPC) 
Provided .hat(t)such approval shall not relieve air carriers and foreign aiz carriers from 
complying, zs necessary, with the provisions of section 221.175 of the Buard’s Economic 
Regulations, (2) approval of the resolutions is upon condition that, ifa carrier retains the 
Proposed provision in pararraph 5 of the conditions of contract, i shall atse include in the 
sume porocr2pn a statement tnat “provided that in the case of checked bazzave the pas- 
senzer stall have = mght of ection against the first and Just carrer and ine carrier who 
performed the transportation during which the destruction, loss, damuze or delay took 
place,” and (3) zporoval of the resclutions. does not extend to the proposed orovisions of 
the condinons of contract (pararraph.7 thereof), which require that compiaint be made in 
writing: to carmer within 7 days from receipt in case of damaze and within 2: days from 
the Cate the bezcuve was deiivered in case of delay with respect to eoplication to travel 
which ig net international travel, provided further, however, that aporov-l of the reso- 
lutions wi!l extend to purayrapin7 of the conditions of contract on condition thet such para- 
raph be amencal io limit its zpplication to international transportation znd to provide 
that apol:cable tariffs be consulted with respect to travel tha: is not international trans- 
portation Acconlrely, 


Iv 1s QRozRro— 

e-ments CAB 20527, R-1 Phreuek R.-4, are cdeumeed 
ryaments CAB 20918, R-2 throup gh R-S, are ‘zoproved subject to the condi- 
in finding pare agraph. (2); provided, however, that the epptication of condi- 
pali net be construed to prohibit the use of existing ticket stock for a 

sfrom the date of this order. 

> perty lo the agreements, or any interested person, may within 15 days 
service of this erder submit statements in writing containing reasons 
e, lozether with supporting di ta, in support of or in oppysition to the 
An orisinal and 10 coptes of the statements should be filed with 


raphs of resolutions R-2 anil K-35 are superseded by agreement CAB 206419 
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the Board's Docket Section. The Roard may, upon consideration of any such statements 
filed, modify or rescind its action herein by subsequent order. 
This order will be published in the Federal Register. 


AGREFMENT CAB 15725-A17, IATA INTERLINE IMPRINT TICKETS ~order- 69-2-66 
adopted February 13, 1959. ‘ Me 

On October 3!, 168, the members of the Air Traffic Conference of America filed pur- 
suant to section $12 of the Federal Aviation Act of 1958, 2s amended, an agreement enti- 
tled “Interline Imprinted Ticket,” which makes certain changes in the form used to 
transmit tickets to customers by teletype. The effect of the amendment is to bring it into 
conformity with 2 similar change in the ticket form used by members of the Interna- 
tiona) Air Transport Association (IATA) in accordance with the Resolution 275g entitled 
“Dachine Issued Ticket.” 

The Board is issuing concurrently order 69-2-65 (IATA and ATC Tickets end Condi- 
tiuns of Cerviage, 50 C.A.B. 8749 (169), which would approve the JATA resolution sub- 
ject to certain conditions. The referenced order discusses in detail the need for the im- 
position of conditions. This discussion is equally zpplicable to the subject agreement, and 
for the reasons stated in orver 69-2-65, the same conditions will be attached to our 2p- 
proval of agreement CAB 15725-A17, . ‘ 

Therefore, it is found that erreement CAB 15725-A17 is not adverse to the public in- 
terest or in violation ef the Act if made subject to the conditions noted herein. Ac- 
cordingly, - 

it 18 ORDERED, That agreement CAB 15725-A17 be and it hereby is approved subject 
to the following conditions: 

(1) ©. h approval sha!! nut relieve air curriers and foreign 2ir czrriers from complying, 
as nececsary, with the provisions of section 221.175 of the Board's Economic Regula- 
tions, 

(2) Approval of the resolutions is upon condition fa carrier retzins the proposed 
provision in paragraph 3 of the conditions of contre . shall 2!so inciude in the same 
paregrap) 2 statement that “provided that in the case o1 checked bagsage the passenger 
shal] have w right cf ection against first and last carrier and the carrier who performed 
the transportztion during which the destruction, loss, damage, cr delay took place”; 

(3) Provided that approvel of the resolutions does not extenc to the proposed provi- 
sions ef the conditions of contract (paregraph 7 thereof), which require that complaint be 
mide in writing to carricr within 7 days from receipt in case of Gamage and within 21 
Gays from the date the berrage was Gelivered in case of delay with respect to appiica- 
tion to travel which is not international travel; provided further, however, that approval 
of the resolutions will extend to paragraph 7 of the conditions of contract on condition 
that such peregraph be amended to Jimit its 2pplication to international transportation 
und to provide that app!-cable tariffs be consulted with respect to travel that is net in- 
ternationzl! transportation; and ws 

(4) That th's order shall not be construed to prohibit the use of existing ticket siock 
for a period of G months from the date of this order. 


AGCStLMENY CAS 26512 ET aL. TRANS WORLD AIRLINES, AGREEMENTS WITH 
PWIA—order 69-2-103 adopted February 20, 1969. . 

Tren World Aitiunes, Inc. (TWA), has filed pursuant to section 412 of the Federal 
Aviation Act of 195%, as amended, cerizin epreements with British West Indian Airways, 
Inc. (UWIA), a folinwss tpreements CAD 20518 ond 20512-Al, Advisory and Technical 
Assistance Services;' arreements CAL 205Z9 and. 20529-Al, Genera2lkSales Agency, 
epreement CAB 202, Ground Handling end Services, New York. 

Under the advisory and technical assistance apreement, as amended, upon request by 
BWIA, TWA will assign up to four TWA employees who will advise and consult with 
BWI 's board Of directors, executive committee, and manapement in BWIA's overzil 
operations. It is conierplted that BWIA will request advisors qualified in finance, in- 
Gustrial relations, sa'en and services, ond flight operations and technical services. One of 
the edvisors will be designated by TWA 2s cenior TWA advisor, who will serve is a 
licison man between the TWA cdvisers and BWIA's board of directors and CXECLLIVE 
committee. It is furzher contermplited thet BWIA will require his attendance, without 
voting rights, at ell reyuiarly scheduled meetings of both croups. 


"This apreement is simile in certan respects toa short-term agreement between TWA and KWH, 
which was: ppraved $y order Revit, Per DD, 1968 (48 CAB G01), and onter F-20779, May 30.1 
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UNITED STATES DISTRICT COURT 
Sournern District or New York 


SAME TITLE] 


Opinton #44261 
APPEARANCES: 


Kreindler & Kreindler, Esqs. 
Attorneys for Plaintiffs 

99 Park Avenne 

New York, N.Y. 10016 


Lee S. Kreindler, Fisq. 

Milton G. Sincoff, Esq. 

Stanley J. Levy, Esq. 

James D. Veach, Esa. 
Of Counsel 


Bigham Hnglar Jones & Houston, Msqs. 
Attorneys for Defendants 

99 John Street 

New York, N.Y. 10038 


John J. Martin, Ksq. 
Edward M. O’Brien, Esq. 
Of Counsel 


Franken, D.J. 


On September 8, 1974, Trans World Airlines (“‘TWA’?’) 
Flight 841, en route from Athe:s, Greece,’ and bound for 
the John F. Kennedy Airport in New York City, crashed 
in the Ionian Sea, approximately 100 miles west of Araxos, 
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Greece. ‘“'l persons aboard were killed. The crash has 
given rise to a number of suits here and in other federal 
courts, all of which are now in this court for pretrial pur- 
poses pursuant to a ruling of the Multidistrict Litigation 
Panel. 

The instant action was brought in New Jersey, and 
transferred to this distriet, by the personal representa- 
tives, heirs, and next of kin of nine of the passengers who 
died in the crash. Named as the only defendants are the 
President and the Staff Vice President in charge of Audit 
and Security of TWA. The esmplaint alleges that the 
erash was due to the explosion of a bomb aboard the air- 
craft shortly after the takeoff from Athens. Further, it 
is alleged that the defendants, in their respective eapaci- 
ties at TWA, were responsible for the institution and 
maintenance of a security system sufficient to prevent plac- 
ing of explosives on the aircraft, and that defendants’ 
negligent failure to institute or maintain a satisfactory 
security system was the proximate cause of the disaster. 

Defendants have interposed as a second affirmative de- 
fense the assertion that damages are limited to $75,000 for 
each decedent by the terms of the Warsaw Convention,’ 
as supplemented hy tiie Montreal Agreement.’ Plaintiffs 
nov move for an order, pursuant to Fed. R. Civ. P. 12(f), 
striking this second affirmative defense or, alternatively, 
for partial summary judgment under Rule 56. 

The question thus raised is whether the Warsaw Con- 
vention’s limitation of liability provisions are applicable 
to defendants, as employees of TWA, should they even- 
tually be found liable. 

Article 17 of the Warsaw Convention states: 

“The carrier shall be liable for damage sustained in 
the event of the death or wounding of a passenger or 
any bodily injury suffered by a passenger, if the acei- 
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dent which caused the damage so sustained took place 
on board the aircraft or in the course of any of the 
operations of embarking or disembarking.” 


Article 22. as modified by the Montreal Agreement, pro- 
vides: 


‘‘In the transportation of passengers the liability of 
the carrier for each passenger shall be limited to the 
sum of [$75,000].’’ 


Thus the xelevant question, more precisely put, is whether 
the term ‘‘earrier’’ refers only to the corporate or other 
owning entity as such, here TWA, or also includes the 
employees and agents acting on the carrier’s behalf. 

The question his been ably and exhaustively briefed. It 
is by no mean: susceptible of a clear and entirely confi- 
dent answer. It is answered here, for reasons which fol- 
iow, in plaintiffs’ favor. 


1. The inquiry begins, though it cannot end, with the 
language of the treaty and its drafting history. See Day 
v. Trans World Airlines, Inc., 528 F.2d 31, 33, 34 (2d Cir. 
1975): MeNair, The Law of Treaties 411-23 (1961). The 
Convention contains no definition of ‘‘carrier.’’ Plaintiffs 
derive some textual support, if not a compelling argument, 
from the fact that the treaty language includes separate, 
distinguishing references to carriers and their agents.* 
There is no indication, however, of deliberate attention to 
the question now confronted.’ 

The uncertainty resulting from the silence of the War- 
saw Convention on our problem is reflected by a split in 
the sparse decisional authorities.° The two federal district 
‘courts that have passed on closely analogous issues have 
reached opposite results. Compare Pierre v. Eastern Atr 
Lines, Inc., 152 F.Supp. 486, 489 (D.N.J. 1957),’ with 


A288 


Opinion-Order, Frankel, J. Granting Plaintiffs’ Motion 
to Strike Defendants’ Affirmative Defense. 


Chutter v. KLM Royal Dutch Airlines, 132 F. Supp. 611, 
615) (S.DN.Y, 1955)." 


2. With no unequivocal message from the language and 
history, we come to questions of policy. Here, again, 
there are pressures in both directions. The Warsaw Con- 
vention policy limiting liability, defendants’ strongest sup- 
port, had the well understood aim to protect infant air 
carriers from what were feared to be potentially fatal bur- 
dens of compensation to people injured or left bereaved 
while efforts to fly safely were proceeding.® It would be 
consistent with that policy to extend the protection to em- 
ployees and agents, who might otherwise press for insur- 
ance or other forms of indemnity. And it is somewhat at 
odds with that policy to hold otherwise. It is not insignif- 
icant to note, however, that the original policy has lost a 
great deal of its persuasive force: air travel is no longer 


an infant industry.” 

On the other side is a powerful national policy favoring 
compensatory damages from tortfeasors who cause per- 
sonal injury. A corollary principle of equal importance 
is the aversion of our law toward stipulations by common 


* aL * 


carriers ‘‘without congressional authority against 
their own negligence or that of their agents or servants.’’ 
United States v. Atlantic Mutual Insurance Co., 343 U.S. 
236, 242 (1952); New York Central Ry. Co. v. Lockwood, 
84 U.S. (17 Wall.) 357 (1878). The absence of any ex- 
press absolution in the Warsaw Convention embracing 
‘“‘agents or servants’? must be deemed a cogent factor in 
the setting of American law. American adherence to the 
Warsaw Convention was not prompt, nor has it ever been 
particularly enthusiastic." As all agree, the lability of 
the wrongdoing agent is a separate and clear source of 
redress, distinct from and logically prior to that of the 
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principal. When the United States adhered to the Con- 
vention, it was not so exuberant a move as to warrant ex- 
pansive constructions to amend firm national policies. 
This is, then, a fitting case in which to remember that a 
provision limiting liability for negligent injury is not 
readily to be inferred.* See, e.g., Brady v. Roosevelt S.S. 
Co., 317 U.S. 575, 580-81 (1943). 

On an issue not entirely dissimilar to the present one 
—on a claim perhaps less compelling, because dealing with 
property, not persons—the Supreme Court, in Robert C. 
Herd & Co. v. Krawill Machinery Corp., 359 U.S. 297 
(1959), considered the reach of limitation of liability pro- 
visions in the Carriage of Goods by Sea Act, 46 U.S.C. 
§ 1304(5)." Refusing to extend to a negligent stevedore 
the provision limiting an ocean carrier’s liability to $500 
per package of a shipper’s cargo, the Court said, 2d. at 
301-02: 


‘““There is * * * nothing in the language, the legisla- 
tive history or environment of the Act that expressly 
or impliedly indicates any intention of Congress to 
regulate stevedores or other agents of a carrier, or 
to limit the amount of their liability for damages 
caused by their negligence. It must be assumed that 
Congress knew that generally agents are liable for 
all damages caused by their negligence. Yet Con- 
eress, while Jimiting the amount of liability of ‘the 
earrier [and] the ship,’ did not even refer to steve- 
dores or agents of a carrier. ‘We can only conclude 
that if Congress had intended to make such an inroad 
on the rights of claimants [against negligent agents] 
it would have said so in unambiguous terms’ and ‘in 
the absence of clear Congressional policy to that end, 
we cannot go so far.’ Brady v. Roosevelt S.S. Co., 
317 U.S. 575, 581, 584.” 
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That interpretation of the Carriage of Goods by Sea Act 
is not conclusive, to be sure. But it is a highly persuasive 
analogy opposing the view of the defendants before us. 

We are cited to authorities counseling striet e: ustruction 
of treaties, e.g., Continental Dredging Co. v. County of 
Los Angeles, 366 F.Supp. 1133, 1136 (C.D. Cal. 1973) ; 
ef.. Isbrandtsen Co. v. Johnson, 343 U.S. 779,.783 (1951) ; 
Texas & Pac. Ry. Co. v. Abi. ve Cotton Oil Co., 204 US. 
427, 437 (1907), along wit: others suggesting liberality, 
eg., United States v. Pink, 315 U.S. 203 (1942) ; Valentine 
v. United States ex rel. Neidecker, 299 U.S. 5 (1986); 
Eck v. United Arab Airlines, Inc., 360 F.2d 804, 812 (2d 
Cir. 1966). See generally MeNair, The Law of Treaties 
364-92 (1961). Without resting too heavily upon canons, 
we know this is not a case for loose interpretations. The 
limitations for agents and employees would have been 
easy enough to specify. It was not stated. Those who 
acted for the United States in adhering to the Warsaw 
Convention had among their premises a strong animus 
against discovering liability limitations by implication. 
The totality of circumstances counsels against cur in- 
ferring any such provision. 

If the policy of protection of carriers were to be gutted 
by an interpretation against defendants, the demand for 
a less equivocal text might be untenable. But the faci is 
that a perfectly plausible compromise was possible that 
left the employees exposed. Indemnity was by no means 
automatic. Separate claims against employees, as the 
slight litigation history suggests, need not have been fore- 
seen as major threats. Whatever speculative reasons may 
account for it, the drafters left out what defendants now 
seek, and the omission cannot be said to have been stulti- 
fying. Moreover, since the removal of the ‘due care 
defense,’’* liability under the Warsaw Convention is cer- 
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tainly found under a different standard than liability out- 
side it. © «note 12, supra. 

in short, if only the conflicting policies just noted were 
at stake, the court would incline to an interpretation 
favoring plaintiffs. But there is, as we proceed to note, 
at least a bit more to their position. 


3. In 1955, most of the adherents and signatories to 
the Warsaw Convention adopted the amendments known 
for short as the Hague Protocol, officially ‘‘Protoco! to 
Amend the Convention for the Unification of Certain Mules 
Relating to International Carriage by. Air Signed ot War- 
saw on 12 October 1929.7 Among the amended provi- 
sions is a new Article 25A, which expressly resolves the 
issue before this court by extending the Warsaw limits 
of liability to the carrier’s servants and agents acting 
within the scope of their employment.’ The United States 
has declined to adhere to the Hague Proteco!, 

Both the Hague document and the non-assent of tne 
United States are subjects arguable pre and con. The new 
Article 25A, it may be said, merely affirm the pre- 
existing position.” Against that is the slightly stronger 
point that careful treaty drafters had omitted in Warsav, 
then added at The Hague (using more than a few words 
for the purpose) what defendants claim was always there.” 
As to this countrv’s nonadherence, it may be argued that 
such post-Warsaw events are not authoritative concerning 
what the Convention as agreed to should be taken to mean. 
On the other hand, the Senate has a large hand in the busi- 
ness of treaty-making and a duty of knowledgeable 
response preceding that of the courts. The failure to 
adopt the Hague Protocol, considered always in the seiting 
of apposite national policies, and in the swirl of dissatis- 
faction with any limitations in the Warsaw Convention, 
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see note 11, supra, is a datum ‘‘relevant in ascertaining 
the proper construction * * * [of] the treaty’s various 
provisions,’’ Day v. Trans World Airlines, Inc., 528 F2d 
Si,.a0 (2d Cir. 1975). 


4. Defendants raise several other issues in resisting 
this motion. First, they contend that the contract of 
carriage between TWA and the decedents,’’ as well as 
TWA’s taviff provisions, filed with the Civil Aeronautics 
Board,” entitle them to the $75,000 limitation because both 
the contract and the tariff explicitly extend the carrier’s 
limitation of liability to cover ‘‘agents, servants and 
representatives”’ of the carrier. Reference has been made 
in this connection to 14 C.F.R. § 221.38(j) (1975), which 
provides, iter alia, that 


‘Coach air carrier and foreign air carrier shall pub- 
lish in its tariffs a provision stating whether it avails 
itself of the limitation on liability to passengers as 
provided in Article 22(1) of the Warsaw Convention 
or wheter it has elected to agree to a higher limit 
of liability by a tariff provision. Unless the carrier 
elects to assume unlimited liability, its tariffs shall 
contain a statement as to the applicabili‘+ and effect 
of the Warsaw Convention * * *.’’ 


It has been established, h.-vever, by authoritative rule 
that the tariff provisions of an international carrier, what- 
ever their effects in other countries, cannot impose limits 
of liability more stringent than these under the Warsaw 
Convention.”?. TWA, in its tariff, recognizes this rule: 


“Rules stating any limitation on, or condition relating 
to, the liability of carriers for personal injury or 
death are not permitted to be included in tariffs filed 
pursuant to the laws of the United States, except to 
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the extent provided in Rule 16(B)(1) with respect 
to Tariff C.A.B. No. 17. any [sic] such limitation or 
condition in any rule herein is not a part of Tariff 
C.A.B. No. 17, except to the extent provided in Rule 
16(B)(1) with respect to Tariff C.A.B. No. 17, filed 
with the Civil Aeronautics Board of the United States. 
Nothing in this Tariff modifies or waives any pro- 
vision of the [Warsaw] Convention.’ 


The quoted exception referring to Joint Tariff Rule 
16(B)(1) is no help to defendants; that Rule simply re- 
fers to Article 22(1) of the Warsaw Convention. To the 
extent any other limitations are included, TWA goes on 
to acknowledge, they are applicable only in tariffs filed 
in other countries.”® 

It is evident, in sum, that the tariff provision defend- 
ants invoke gives them no more immunity than they may 
have under the Warsaw Convention. 

Defendants’ arguments from the tickets decedent bought 
are more clearly unavailing: the ticket clearly cannot 
create limitations forbidden by the tariff.” 


5. Finally, defendants argue that as corporate officers 
of TWA acting within the scope of their employment, 
they could be liable, if at all, only for nisfeasance or 
malfeasance, not nonfeasance. The parties discuss this 
contention variously in terms of New Jersey and New 
York law without touching explicitly on the possible con- 
flicts of law issue. 

Plaintiffs, all residents of states “other than New Jer- 
sey,’’ filed this action in New Jersey, where defendants 
are residents. The case was thereafter transferred to 
this court. The complaint alleges jurisdiction pursuant 
to 28 U.S.C. §§ 1832 and 1333, 46 U.S.C. 9761 et seq. 
(“Death on High Seas Act’’), and general maritime law. 
It is not at all clear a: this stage what law will be 
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deemed applicable in determining the liability vel non of 
defendants as officers of TWA. Nor is it possible at this 
stage to kiow what the consequences of applying any par- 
ticular body of law will come to be. 

While New York, with varying degrees of rigor, still 
applies in certain situations the misfeasance-nonfeasance 
distinction for corporate agents, Jones v. Archibald, 45 
A.D. 2d 532, 360 N.Y.S. 2d 119 (4th Dept. 1974); Michaels 
v. Lispenard Holding Corp., 11 A.D.2d 12, 201 N.Y.S.2d 
611 (1st Dept. 1960), the distinction has disappeared in 
other states, see, e.g., Miller v. Muscarelle, 67 N.J. Super. 
305, 170 A.2d 487, 445-51 (A.D.), certification denied, 36 
N.J. 140, 174 A.2d 925 (1961). Although TWA is head- 
quartered in New York, it is impossible to say at this 
moment that New York law necessarily should control, 
especially when considering the interests of decedents and 
the policies of their respective states. 

It is also to be noted that the nonfeasance-misfeasance 
distinction, itself never very clear,* has exceptions, even 
where it is found to apply, depending, inter alia, on the 
power and responsibility of the corporate officers.2® This 
issue, as well as the basic factual questiun whether the 
asserted negligence constituted nonfeasance or misfeasance, 
depends on evidence yet to be adduced. 

In conclusion, the motion to strike defendants’ second 
affirmative defense will be granted, as the Warsaw Con- 
vention does not limit the liability of employees or agents 
of a carrier, and TWA’s tariff does not purpert to other. 
wise limit its, or its employees’, liability. 

So ordered. 


Dated, New York, New York 
April 19, 1976 
s/ Marvin E. Franken 


.SD.d, 
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FOOTNOTES: 
1 The flight had originated in Tel Aviv, Israel. 


2The Warsaw Convention is officially denominated “Conven- 
tion for the Unification of Certain Rules Relating to International 
Transportation by Air.” Coneluded at Warsaw on October 12, 
1929, the Convention is reproduced (in an English translation of 
the official French version) at 49 Stat. 3000 (1934). The Conven- 
tion was the result of two international conferences, one held in 
Paris in 1925 and the second in Warsaw in 1929, and of the work 
done by the interim Comité International Technique d’Experts 
Juridique Aeriens (“CITEJA”). See generally Ide, The History 
and Accomplishments of the International Technical Committee of 
Aerial Legal Experts (CLEE IA), 3 4. Air L. & Comm. 27 
work of CITEJA, and had observed, but not participated in, the 
(1932). The United States, which had not participated in the 
Warsaw Conference, proclaimed adherence to the treaty in 1934. 
78 Cong. Ree. 11, 582 (1934) (Congressional approval) ; T.S. No. 
876, 49 Stat. 3000 (1934). 


3'The Montreal Convention is officially denominated “ Agreement 
Relating to Liability Limitation of the Warsaw Convention and the 
Hague Protocol,” signed May 13, 1966. The motivating force was 
“a torrent of criticism of the stringent Warsaw limitations of liabil- 
ity,” Day v. Trans World Airlines, Inc., 528 F.2d 31, 36 (2d Cir. 
1975), which had held liability to $8,300 and provided the carriers 
with a defense of due care. Id. The State Department filed, on 
November 15, 1965, a formal no ice of denunciation ot the Warsaw 
treaty, to take effect six months later unless the principal interna- 
tional air carriers agreed to raise their liability ceiling, 50 Dept. 
State Bull. 923 (1965). The result of the Montreal Convention, 
which was accepted by the State Department, 54 Dept. State Bull. 
955-57 (1966), was to raise the limit of liability to $75,000, includ- 
ine costs of litigation (or $58,000 plus costs of litigation in juris- 
dictions where there are provisions for separate awards of such 
costs), without regard to fault on the part of the carrier. 


4 See, e.g., Article 20(1): 
“The carrier shall net be liable if he proves that he and his 
agents have taken all necessary measures to avoid the dam- 
age or that it was impossible for him or them to take such 
measures.” 
See also Article 25. A discussion of this argument may be found 
in M. Kamminger, The Aircraft Commander in Commercial Arr > 
Transportation 91 (1953) ; Pratt, Carriage by Air Act—Limitation 
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of Air Carrier’s Liability—Whether Servants of Carrier Also 
Protected, 41 Can.B.Rev. 124, 128 (1963). 


° Plaintiffs apparently agree, citing Ide, The History and Ac- 
complishments of the International Te “icu? Committee of Aerial 
Legal Experts (CIT.EJ.A.),3 J. Air 4. & Comm. 27, 31, 37, 40 
(1932), in making the statement that ‘th: «opie [of the status of 
crew members] was not treated at the Vv azsaw Conference.” 

Reference from the minutes to which the court’s attention has 
been drawn seem at most to graze our problem. For example: 

“Before examining the articles of the draft, it is necessary to 
bring out the fact that in this field, international agreement 
cannot be obtained unless it is limited to certain determined 
problems. Therefore the text only applies to the contract of 
carriage—first with respect to its external forms, and second 
in the legal relationships which are established between the 
carrier and the persons carried or the shipper. It does not 
govern any other questions which the exploitation of the 
carriage may bring out.” 
Report of Henry DeVos, submitting the CITEJA draft text to the 
Warsaw Conference, Minutes of the Warsaw Convention, p. 160, as 
contained in Calkins, Grand Canyon, Warsaw and the Hague Pro- 
tocol, 23 J. Air. L. & Comm. 253, 267 n.7 (1956). See also the 
comments of Sir Alfred Dennis (of Great Britain), Minutes of 
Warsaw Convention, p. 29: 
“The exception of navigational errors of the command of the 
aircraft, at first glance, does not seem to be in accord with 
common law, because under common law, a carrier is generally 
responsible for the errors of his agent.” 


See also id. at 44; comments of Mr. Ambrosini, of Italy, 7d. 
at 44. 


6 For a discussion of the “conflicting opinions and decisions,” 
see Pratt, Carriage by Air Act, 1952—Limitation of Air Carrier's 
Liability—Whether Servants of Carrier Also Protected, 41 Can. B. 
Rev. 124 (1963). 


7 See also Stratton v. Trans Canada Air Lines, 27 D.L.R.2d 670 
(British Columbia Supreme Ct. 1961), aff'd on other grounds, 32 
D.L.R.2d 736 (British Columbia Ct. App. 1962). 


® See also Wanderer v. Sabena and Pan American Airways, 
Inc., 1949 U.S. Aviation Reports 25 (Sup. Ct. N.Y. County 1949). 


® Lowenfeld & Mendelsohn, The United States and the Warsaw 
Convention, 80 Harv. L. Rev. 497, 499 (1967); ef. Senate Comm. 
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on Foreign Relations, Wessage from the President of the United 
States Transmitting a Convention for the Unification of Certain 
Rules, Sen. Exec. Doc. No. G., 73rd Cong., 2d Sess. 3-4 (1934). 


1 We are reminded by Day v. Trans World Airlines, Inc., 528 
F.2d 31, 35 (2d Cir 1975), that treaties, like constitutions, must 
be imerpreted in light of modern day considerations: “For a 
court to view a treaty as frozen in the year of its creation is 
scarcely more justifiable than to regard the Consiitutional clock as 
forever stopped in 1787.” 


1 Past decades have seen an outpouring of criticism surrounding 


the Convention’s limitations on liability. See, e.g., 111 Cong. Ree. 
15032 (1965) (remarks of Senator Yarborough; id. at 16125-26 
(remarks of Senator Ervin); id. at 20164 (remarks of Senator 
Robert Kennedy); see generally, Lowenteld & Mendelsohn, supra 
note 9, ef. Day, supra at 36. 


12 Nor is the inference a necessary one. The present importance 
of the Warsaw Convention lies primarily in its assurance of at 
least some level of compensation, without the difficult and time- 
consuming necessity of proving negligence or lack of due care, Day, 
supra at 34, 36-87. Recoveries against persons other than the 
airline, in suits involving traditional standards of proof of negli- 
gence or breach of warranty, are not inconsistent with the standard 
of limited liability where far less is required for recovery. 


13“Neither the earrier nor the ship shall in any event be or 
become liable for any loss or damage to or in connection with the 
transportation of goods in an amount exceeding $500 per package 
lawful money in the United States * * * unless the nature and 
value of such goods have been declared by the shipper before ship- 
ment and inserted in the bill of lading.” 


4The “due care” defense was removed when the Montreal 
Agreement was adopted in 1966. Day, supra at 36. 
g p I 


12.A concise history of the drafting of the Hague Protocol, and 
the subsequent failure of the United States to adopt it, is given in 
Lowenfeld & Mendelsohn, supra note 9, at 504-52. 


16 Article 25A provides: 

“(1) If an action is brought against a servant or agent of 
the carrier arising out of damage to which this Convention 
relates, such servant or agent, if he proves that he acted within 
the seope of his employment, shall be entitled to avail him- 
self of the limits of liability which that carrier himself is 
entitled to invoke under Article 22. 
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“(2) The aggregate of the amounts recoverable from the 
carrier, his servants and agents, in that case, shall not 
exceed the said limits. 

“(3) The provisions of paragraphs (1) and (2) of this 
article shall not apply if it is proved that the damage resulted 
from an act or omission of the servant or agent dene with 
intent to cause damage or recklessly and with knowledge 
that damage would probalily result.” 


See, eg., Comments of Mr. Stalder of Switzerland, in 1 
International Conference on Private Air Law, The Hague, Sep-- 
tem’ r 1955, Minutes 216 (ICAO Doc. 7686-LC/140 1956) (“Mr. 
Stuider (Switzerland) stated that the Swiss Delegation saw no 
necessity for amending the Convention by an Article 254A. How- 
ever, in order to assist the courts which would have to pass 
judgment on eases now carefully regulated by this article, he 
was prepared to accept it”); Comments of Mr. Ambrosini ot 
Italy, id. at 220 (“He had always thought that the Warsaw 
Convention regulated not only the liability of the carrier, but, at 
the same time, that of his servants or agents’); ef. Beaumont, 
The Proposed Protocol to Warsaw Convention of 1929, 20 J. Air. 
L. & Comm. 264, 270 (1953) (the proposed draft of Article 25A 
“would set at rest serious doubts which have been expressed in 
connection with Article 25 concerning the position of servants and 
agents of the carrier’); Comments of the Netherlands, in 2 
International Conference on Private Air Law, The Hague, Sep- 
tember 1955, Documents, 171 (ICAO Doe. 7686-LC/140 1956) ; 
1 International Conference on Private Air Law, Guadalajara. 
August-September 1961, Minutes 128 (ICAO Doc. 8301-LC/149-1 
1962). 


18 See, e.g., Comments of Mr. Alten of Norway, 1 International 
Conference on Private Air Law, The Hague, September 1955, 
Minutes 214 (‘The preamble of the Warsaw Convention provided 
that the Convention had been adopted in order to secure a uniform 
regulation of the conditions of earriage in regard to the docu- 
ments used for such carriage and the liability of the carrier. 
The Convention contained no provision coneerning the liability of 
servants or agents. * * * The servants or agents of the carrier 
were not parties to the contract of carriage’); Comments and 
Proposals of the German Federal Republic, in 2 International 
Conference on Private Air Law, The Hague, September 1955, 
Documents 224; ef. Comments of Mr. Pedreira of Portugal, 1 inter 
yational Conference on Private Air Law, The Hague, September 
1955, Minutes 221 (“a prineiple limiting the liability of servants 
or agents was useful and just for the servant or agent deserved 
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the samc protection as the carrier’); Comments of Mr. Booth of 
Canada, id. at 218 (“the absence of such a clause would permit a 
complete evasion of the provisions of the Convention in regard to 
the limits of liability of the carriers.” 


1” Paragraph 6 of the standard International Air Transport 

Association (I.A.T.A.) Airline ticket used by TWA, provides: 

“Any exclusion or !imitatiton of liability of carrier shall 

apply to and be for the benefit of agents, servants and repre- 

sentatives of carrier and any person whose aireraft is used 

by earrier for carriage and its agents, servants and repre- 
sentatives.” 


20 Passenger Rules Tariff No. R-3, Rule 16(c)(12) of TWA 
(C.A.B. No. 17), provides: 

“Any exclusion or limitation ot liability of Carrier under this 
tariff or the ticket shall apply to agents, servants, or repre- 
sentatives of the Carrier acting within the scope -of their 
employment and also to any person whose aivcraft is used by 
the Carrier and its agents, servants or repre sentatives acting 
within the scope of their employment.” 


21 While the lenguage Goes not convey the message with entire 
clarity. this prohibition results from 14 C.F.R. § 221.38(h), which 
states: 

“No provision of the Board’s regulations issuc? under 
this part or elsewhere shall be construed to rcquire on and 
after March 2, 1954, the filing of any tariff rules stating any 
limitation on, or eondition relating to, the earrier’s liability 
for personal injury or death. No subsequent regulation 
issued by the Board shall be construed to supersede or 
modify this rule of construction exeept to the extent that 
such regulation shall do so in express terms.” 

Asd the C.A.B., by Order Serial No. E-8756, 19 Fed. Reg. 7387, 
issued November 10, 1954, required all carriers and foreign air 
carriers to eancel from their tariffs, on or before January 1, 1955, 
ail rules, regulations, or provisions stating any limitation on, or 
eondition relating to, carrier liability for personal injury or 
death. The effeet of the.2 rules and regulations is tu ban any 
further restrictions to the Warsaw Convention's limitation of 
liability. Pratt, Tariff Limita‘ons on Air Carriage Contracts, 
29 J, Air. L. & Comm. 14, 20 (1963). See also Warsaw Con- 
vention, Article 23. The cited regulation, 14 C.F.R. § 221.38()). 
states no more fhan_ this. 

Sinee the C.A.B, has so provided, we need not decide whether 
the C.A.B. would have the power, absent explicit Congressional 
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directive, to extend the limitations of liability for personal injury 
or death. See, however, Warsaw Convention Article 23 (no 
limit of liability beyond that found in the Warsaw Convention). 
Compare Lichten v. Eastern Air Lines, Inc., 189 F.2d 939 (2d 
Cir, 1951), with Brady v. Roosevelt’S.S. Co., 317 U.S. 575 (1943). 


22 Passenger Rules Tariff No. R-3, Rule 2 of TWA (C.A.B. 
No.17); id., note to 16(C) (2). 


°3 TWA has stated that insofar as its tariff provides for any 
limitation which goes beyond the Warsaw Convention, it is 
included only “as part of the tariff filed with governments other 
than the United States,” where, it is remembered the Hague 
Protocol may well be in effeet. Passenger Rules Tariff No. R-3, 
Rule 2 of TWA (C.A.B. No. 17); id., note to 16(C) (2). 


24 Joint Tariff, Article 18; see also 49 U.S.C. § 1373 (1970); 
Tishman & Lipp v. Delta Air Lines, 413 F.2d 1401 (2d Cir. 1969) ; 
Lichten vy. Eastern Air Lines, Inc., 189 F.2d -939, 941 (2d Cir. 
1951); Randall v. Frontier Airlines, Inc., 397 F. Supp. 840 (W.D. 
Ark. 1975); Berkman v. TWA, Inc., 209 F. Supp. 851, 853 
(S.D.N.Y. 1562); Wittenberg v. Eastern Atr Lines, Inc., 126 F. 
Supp. 459 (E.D.S.C. 1954); Eastern Air Lines, Inc. v. William- 
son, 282 Ala. 421, 211 Su. 2d 912 (1968); New York & Honduras 
Rosario Mining Co. v. Riddle Airlines, Inc., 3 A.D.2d 457, 162 
N.Y.S.2d 314 (1st Dept. 1957), aff'd, 4 N.Y. 2d 756, 149 N.B. 
29d 93 (1958); Note, Air-Carrier Tariff Provisions Limiting 
Liability for Negligence, 70 Harv. L. Rev. 1282, 1282 (1957); 
Markham & Blair, The Effect of Tariff Provisions Filed Under 
the Civil Aeronautics Act, 15 J. Air. L. & Comm. 251 (1948). 


25 See generally W. Prosser, Torts 339-40 (4th ed. 1971). 


26 See, e.g., JA Fletcher Cyclopedia Corporations $1135 at 203 
(1975) : 

“The rules governing liability of agents in general, to 
third persons, for their torts, as laid down in textbooks on 
the law of agency, are almost invariably applicable to the 
liability of corporate officers to third persons for their torts 
* * * The rule of nonliability for the negligence of an 
agent or servant on account of nonfeasance is limited to 
breaches of duty owed by him to his principal, and has no 
application where there is a breach of duty owing by the 
agent himself to third persons.” 

See alsu Restatement, Second, Agency § 354; id., Reporter’s Notes 
to Sections 305-357 at 581 (Appendix). 
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Memorandum Order Certifying Case for an 
Interlocutory Appeal. 


UNITED STATES DISTRICT COURT 
SoutHEeRN District or NEw York 


[SAME TITLE] 


44278 
FRANKEL, D. J. 

The parties are agreed that the question decided in the 
court’s opinion dated April 19, 1976, should be certified 
for an interlocutory appeal under 28 U.S.C. §1292(b). 
They concur in the view that the decision denying employ- 
ees and agents the limitation of liability given by the War- 
saw Convention involves a controlling question of law as 
to which there is substantial ground for differing opin- 
ions; it is also agreed that an immediate appeal may serve 
to advance materially the ultimate determination of the liti- 
gation. ‘The court is in entire agreement with these shared 
views of counsel. It appears, moreover, that an inter- 
locutory appeal may serve purposes broader than the 
usual ends achieved by such a procedure. Since this court 
is seized of numerous cases in multidistrict pretrial pro- 
ceedings, the advancement of a dispositive ruling herein 
may have useful effects in additional litigations. 

Accordingly the opinion-order of April 19, 1976, is 
amended to incorporate the court’s ‘‘opinion that such 
order involves a controlling question of law as to which 
there is substantial ground for difference of opinion and 
that an immediate appeal from the order may materially 
advance the ultimate termination of the litigation. oe 


Dated, New York, New York 
April 21, 1976 
Marvin E. FranNKEL 


U.S.D.J. 
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Order of the Court of Appeals Granting Leave to 
Appeal Pursuant to 28 U.S.C. Sec. 1292(b). 


UNITED STATES COURT OF APPEALS 
Sreconp CircuirT 


> 


At a Stated Term of the United States Court of Ap- 
peals, in and for the Second Circuit, held at the United 
States Court House, in the City of New York, on the 
twenty-first day of May, one thousand nine hundred and 
seventy-six. 


Ruth Anw Reep, as Administratrix of the Estate of Dan 
William Reed, deceased, and as parent, natural guardian, 
and best friend of Cynthia Ann Reed, Debora Lynn Reed 
and Julie Marie Reed, all infants, et al., 

Plaintiffs, 
v. 


Forwoop CLoup Wiser, Jr., and RicHarp EK. NEuMAN, 


Defendants. 


+ 


It is hereby ordered that the motion made herein by 
counsel for petitioner dated April 30, 1976 for leave to 
appeal pursuant to 28 United States Code § 1292 (b) be 
and it hereby is granted. 


Hon. J. Envwarp LUuMBArRD 
Hon. J. Epwarp LumBarp 


Hon. Henry J. FRIENDLY 
Hon. Henry J. FRIENDLY 


Hon. James L. Oakes 
Hon. James L. Oakes 
Cireuit Judges 


(60091) 
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Dae aad tinsly servies of 7% eepios 
ef the within AQPEW~P), ia hereby 
eamitsed this 74 day of fueus7 199f) 
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